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INTRODUCTION 

 Appellant David Paul Martinez (“Mr. Martinez”) appeals the district 

court’s denial of his motion to suppress all evidence and statements arising 

from two unlawful searches.  First, his vehicle was searched by a California 

officer without a warrant based on the odor of marijuana.  Following 

California’s passage of Proposition 64, which legalized the possession, 

transportation, and use of 28.5 grams or less of marijuana, the search was 

unlawful, and the Court should reverse and remand with instructions to 

suppress all evidence.  

Second, a search warrant was obtained for the search of his home as a 

result of the vehicle search.  That warrant was tainted fruit of the vehicle 

search, and was independently invalid, alternatively requiring remand 

with instructions to suppress all evidence found in his home.  The affidavit 

in support of the warrant contained material false statements and 

omissions; did not provide probable cause to believe that evidence of any 

crime would be found in Mr. Martinez’s home; and cannot be justified 

under the “good faith” exception to the exclusionary rule.   

Finally, apart from whether the Court reverses Mr. Martinez’s 

convictions with instructions to suppress all or part of the evidence, his 

convictions for violating 18 U.S.C. § 922(g)(9) should be reversed, and the 

matter remanded for a new trial, because the government did not allege in 

the indictment, or present any evidence, that Mr. Martinez knew that he 
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had previously been convicted of a “misdemeanor crime of domestic 

violence,” as required by Rehaif v. United States, __ U.S. __, 139 S.Ct. 2191 

(June 21, 2019). 

JURISDICTION 

 The district court had jurisdiction under 18 U.S.C. § 3231.  This Court 

has jurisdiction under 28 U.S.C. § 1291. 

BAIL STATUS 

 On February 28, 2019, this Court granted Mr. Martinez’s motion to 

remain on bail pending appeal.  Dkt. 9.   

ISSUES PRESENTED 

1. After California’s legalization of marijuana, whether a 

warrantless vehicle search can be justified under California law based in 

whole or in part on marijuana odor, and whether the district court erred by 

considering facts other than odor. 

2. Whether an un-Mirandized statement regarding jail housing, 

made during booking, which was relied on as evidence of gang affiliation 

in a search warrant affidavit, should have been suppressed.    

3.  Whether Mr. Martinez made a substantial preliminary 

showing that the affidavit in support of the search warrant was false or 

materially misleading by omission, requiring a Franks hearing.  

4. Whether reasonable judges could find that the affidavit for the 
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search warrant established probable cause, as required for application of 

the “good faith” exception to the exclusionary rule.     

 5. Whether Mr. Martinez’s convictions should be reversed in light 

of Rehaif, because the government presented no evidence that he had 

knowledge of his conviction for a “misdemeanor crime of domestic 

violence,” which is a required element of § 922(g)(9).   

STANDARD OF REVIEW 

This Court reviews de novo a district court’s denial of a motion to 

suppress.  United States v. Lundin, 817 F.3d 1151, 1157 (9th Cir. 2016).   

The Court reviews de novo whether the good faith exception to the 

exclusionary rule applies.  United States v. Luong, 470 F.3d 898, 902 (9th Cir. 

2006).  

The Court reviews de novo whether a defendant made a sufficient 

preliminary showing to entitle him to a hearing under Franks v. Delaware, 

438 U.S. 154, (1978).  United States v. Stanert, 762 F.2d 775, 780 n.1 (9th Cir. 

1985). 

The Court reviews de novo “whether probable cause is lacking 

because of alleged misstatements or omissions in the supporting affidavit.”  

United States v. Perkins, 850 F.3d 1109, 1115 (9th Cir. 2017).  Whether any 
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omissions or misstatements are material is a mixed question of law and fact 

which this Court also reviews de novo.  Id.1   

A challenge to the sufficiency of the evidence raised for the first time 

on appeal is reviewed for plain error.  United States v. Flyer, 633 F.3d 911, 

917 (9th Cir. 2011).   On plain error review, reversal is warranted where 

there is (1) error (2) the error is plain under current law, (3) the error affects 

substantial rights, and (4) the error seriously affects the fairness, integrity, 

or public reputation of judicial proceedings.  Id; see also United States v. 

Olano, 507 U.S. 725, 732 (1993). 

STATEMENT OF THE CASE 

On May 9, 2017, Mr. Martinez was charged by indictment with two 

counts of possession of firearms in violation of 18 U.S.C. § 922(g)(9).  CR 1.   

On May 23, 2018, Mr. Martinez moved to suppress all evidence and 

statements.  CR 16.   

On August 14, 2018, the district court denied the motion to suppress 

in a written order.  CR 29. 

                                           
1 Factual findings are normally reviewed for clear error.  See, e.g., Perkins, 
850 F.3d at 1115.  Here, the district court did not hold an evidentiary 
hearing, so review for clear error should be inapplicable.  United States v. 
Thoms, 684 F.3d 893, 905 (9th Cir. 2012) (“The value of live testimony is a 
large part of why our court reviews district courts’ factual findings for clear 
error.”).  
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On August 29, 2018, Mr. Martinez was convicted after a bench trial of 

both counts in the Indictment.  He reserved his right to appeal the denial of 

his motion to suppress.  CR 32, 33.     

 On December 12, 2018, the district court imposed a 39-month 

sentence.  CR 38.  The judgment was entered on December 14, 2018.  CR 42.    

On December 21, 2018, Mr. Martinez filed a timely notice of appeal.  

CR 51. 

On February 28, 2019, this Court granted Mr. Martinez’s motion to 

remain on bail pending appeal.  Dkt. 9.   

STATEMENT OF FACTS  

I. Introduction  

Mr. Martinez is 28 years old.  As described by the district court at 

sentencing, he had a difficult and unstable childhood.  Excerpts of 

Record (“ER”) 106-09; Presentence Report (“PSR”) ¶58.     

Apart from this case, Mr. Martinez has no prior felony convictions.  

PSR ¶39, ¶40.  He was subject to prosecution here because he was 

convicted in 2012 of violating Cal. Penal Code § 243(e)(1).  PSR ¶39.   

 Mr. Martinez is currently employed full time.  He has been in a 

long-term relationship with Annette Cuellar since 2010.   He has three 

biological children.  At the time of his arrest, he and his girlfriend were 

raising their three children along with her oldest child.  PSR ¶54.   
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The traffic stop in this case occurred three months after Mr. 

Martinez suffered a personal tragedy, when his half-brother was shot 

and killed at a gas station.  ER 107-08; PSR ¶53; Sent. Rec. at 2.  Mr. 

Martinez never knew his biological father, and had “idolized” his 

brother as a father figure.  PSR ¶50.   

As summarized by the district court at sentencing, “[t]his death 

devastated Mr. Martinez, and by all accounts from his family, this death 

changed him, caused him to drink a lot, caused incredible depression 

and sadness.  The defendant was still grieving about his brother’s death 

at the time of the instant offense.”  ER 107-08.   

The traffic stop giving rise to this case occurred on January 23, 

2017.   During a vehicle search, a firearm was found in a void under the 

center console.  On January 31, 2017, law enforcement obtained a 

warrant to search Mr. Martinez’s home.   

After the search, the four children in the home were taken into 

protective custody, and have since been reunited with their mother.   

Mr. Martinez was federally indicted on May 9, 2017.  CR 1.  Count 

1 alleged possession of the firearm found in Mr. Martinez’s vehicle, and 

Count 2 alleged possession of firearms found in his home.  Id. 

 “[S]ince his arrest, Martinez changed his life through drug 

treatment and counseling.”  PSR ¶50.  While on pretrial release, Mr. 

Martinez successfully completed a substance abuse program and a 

parenting course, and has successfully complied with a drug testing 
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condition.  ER 110-11; PSR ¶54, Sent. Rec. at 2.  According to a San 

Benito County Behavioral Health counselor, he takes his 

“responsibilities and [his] sobriety seriously,” he is “goal oriented,” and 

he has “a strong desire and drive to provide a better future” for himself 

and his family.  ER 123.  He continues to be closely involved in his 

children’s lives.  PSR ¶54. 

At sentencing, the district court stated, “I don’t think that any 

gang activity association / affiliation has been shown by the record or 

by the government.  I don’t think that any drug trafficking activity or 

firearms trafficking activity has been shown by the government.”   ER 86. 

II. Vehicle Stop and Warrantless Search 

 On January 23, 2017, Mr. Martinez was stopped on Highway 156 

by San Benito County Deputy Sheriff Matthew Creager.   ER 1-2.2  

Deputy Creager pulled over Mr. Martinez because he had darkly tinted 

front side windows and a paper rear license plate, in apparent violation 

of Cal. Vehicle Code § 26708(a)(1) and § 5200(a).  Id.3 

 Deputy Creager walked to the driver’s side of the vehicle, and Mr. 

Martinez rolled down his window.  Deputy Creager asserted in his 

report that he “smell[ed] a strong odor of marijuana emanating from the 

                                           
2 Mr. Martinez has moved this Court for leave to transmit a district court 
exhibit containing dashcam video of the stop.  Ninth Cir. Rule 27-14.   
 
3 The validity of the stop is not at issue.   

Case: 18-10498, 08/13/2019, ID: 11396042, DktEntry: 26, Page 16 of 73



 

8 
 

passenger compartment of the vehicle.”  ER 2.  Deputy Creager had Mr. 

Martinez exit the vehicle and escorted him to the front of the patrol car, 

which was parked behind Mr. Martinez.  Mr. Martinez was wearing a 

grey sweatshirt and grey pants, and a black and red Cincinnati Reds 

baseball cap.  ER 227.  Another officer who had arrived on scene pat-

searched Mr. Martinez and stood with him.  Id. ER 2, 163-64, 149. 

 Deputy Creager asked Mr. Martinez, “How much bud do you have 

in the car right now?”  ER 2, 164.  He responded, “Honestly, I have like a 

little sack and a little blunt.  I haven't even been smoking it either.”  ER 

2.  Deputy Creager then said, “No, it is just that I can smell it and I'm 

just trying to find out if we got pounds or we got . . . anything illegal in 

the car?”  ER 164.  Mr. Martinez responded, “No, go ahead, no.”  Deputy 

Creager stated, “All right, Ima check real quick, uh, hang out with my 

partner.”  Mr. Martinez said, “Go ahead,” then stated:  “The weed is in 

the center console.”  Deputy Creager responded, “Appreciate it, cool.”  

ER 164.  Deputy Creager asserted in his report that he searched the 

vehicle based on the odor of marijuana, and based on Mr. Martinez’s 

purported consent.  ER 149.  

 Deputy Creager entered the vehicle through the front passenger 

door.  He observed several seeds that “appeared to be marijuana seeds” 

on top of the center console.  ER 2, 150.  He opened the center console 

and located a plastic bag that was closed with a rubber band, and which 

contained a small amount of marijuana, as well as an unburned 
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marijuana cigarette.  ER 2, 150.  He recognized the substance in the bag 

and “blunt” as marijuana, and later determined they had a total gross 

weight of 6.11 grams.  ER 2-3, 150.   

 Deputy Creager exited the front passenger area to inspect the 

license plate, ER 150, and then entered the vehicle a second time from 

the right front.  

He then walked around the vehicle, entered from the driver’s side, 

and physically removed a section of the interior molding of the center 

console, consisting of the tray portion between the driver and passenger 

seats.  In the open space underneath, he found a handgun that contained 

a loaded high capacity magazine, as well as two additional magazines.4  

In his report, Deputy Creager stated that he lifted up the molding 

because he had noticed “the center console” was “loose” while 

searching it.  ER 3, 150.   

 Mr. Martinez was taken into custody and subsequently released. 

Law enforcement seized personal items from the vehicle, including Mr. 

Martinez’s red cell phone case, and his brown wallet embossed with 

“SF” (a “San Francisco 49ers” symbol).  ER 148.  The vehicle was left by 

the roadside at Mr. Martinez’s request, and was picked up by Ms. 

Cuellar.  ER 151. 

                                           
4 The firearm was determined to be the duty weapon of a former police 
officer, and had been previously stolen in a residential burglary.  ER 151. 
There was no evidence connecting Mr. Martinez to the theft. ER 103. 
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III. Warrant Search of Home 

 On January 31, 2017, Deputy Creager obtained a warrant to search 

Mr. Martinez’s home.   

The search warrant sought permission to seize several broad 

categories of items listed under the heading “Gang Indicia and 

Firearms,” including “Evidence of Gang membership:  Any evidence of 

association or membership in the ‘Norteno’ criminal street gang,” and 

“[w]eapons including firearms, knives, ammunition, holsters, gun cases, 

cleaning kits and firearms related accessories.” ER 183-84. 

Deputy Creager submitted a “Statement of Expertise” with the 

warrant application, in which he stated that he had been a sworn law 

enforcement officer for over six years, was a member of the Adelante 

Gang Task Force, and had participated in hundreds of cases involving 

gangs, drugs/narcotics, and firearms.  ER 185.   He also stated that he 

had testified as a gang expert in the County of Santa Cruz regarding 

“the Norteno criminal street gang.” Id.  

Deputy Creager’s “Statement of Probable Cause” began with the 

title “GANG HEADING,” under which he included a boilerplate 

paragraph regarding “members of the Norteno criminal street gang,” 

stating that they often display “the Huelga bird, the color red, the 

Roman numeral XIV, the roman numeral IV, the number 4, the number 
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14 etc,” and “often wear clothing to include sports attire depicting logos 

and/or colors that show affiliation.”  ER 186.5     

Deputy Creager then summarized purported indicia of gang 

affiliation with respect to Mr. Martinez.  However, as the district court 

subsequently noted, Deputy Creager never stated that Mr. Martinez was 

in fact a gang member.  ER 36.   

The purported indicia included that at the time of the vehicle stop, 

Mr. Martinez was wearing a Cincinnati Reds baseball cap; he had 

“money symbol” tattoos; he had a brown wallet with the letters “SF”; he 

had a red cell phone cover6; and when he was booked at the San Benito 

County Jail, he stated that he has previously been housed in a pod  

where Deputy Creager was informed that “Norteno gang members are 

housed.”  ER 186. 

Deputy Creager stated that the letters “SF” on the wallet were 

evidence of gang affiliation because Norteno gang members may 

possess items depicting the San Francisco Giants or San Francisco 49ers 

                                           
5 Deputy Creager failed to state that Mr. Martinez had not displayed the 
Huelga bird, the number 14, the number 4, or any roman numerals.   
 
6 While Deputy Creager relied on the presence of red items to demonstrate 
Norteno affiliation, he failed to advise the magistrate that the vehicle also 
contained numerous blue items, including a blue lighter and blue 
handkerchief, which had also been observed and photographed during the 
search.  ER 154.  Blue is associated with the rival Sureno gang. 
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logo, because he has been told by gang members that “SF” also stands 

for “Scrap Free,” and is derogatory toward the rival Sureno gang.  Id.  

He also stated that the “money symbol” tattoo with the letter “S” with 

lines through it is a sign of disrespect to Surenos.  Id. 

With respect to Mr. Martinez’s jail housing statement, Deputy 

Creager stated: 

 

It should be noted that I was present when jail staff asked 
Martinez where he houses when he stays at the county jail.  
Martinez advised that he houses in “B” pod.  Based on my 
training, knowledge, and experience, I know that “B” pod is where 
Norteno gang members are housed.  I also confirmed that “B” pod 
was still a pod where Nortenos were being housed with jail staff 
on the day Martinez was booked.  

ER 186. 

The Statement of Probable Cause continued with the heading, 

“REPORT,” under which Deputy Creager summarized the traffic stop of 

Mr. Martinez, including the fact that a firearm had been seized.  ER 187-

88.  Deputy Creager stated that Mr. Martinez did not have any felony 

convictions, but “has been convicted of domestic violence in the past 

which further prevented him from owning or possessing a firearm.” ER 

189.   

Deputy Creager also included two largely boilerplate paragraphs:  

 
Based on my training, knowledge and experience, I believe 

further gang indicia and/or possession of firearm(s) and/or 
firearms related items will be discovered at Martinez’ listed 
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address during the service of the requested Search Warrant.  I also 
believe there is a strong likelihood that further gang indicia 
and/or possession of illegal firearm(s) and/or firearms related 
items will be located inside of any vehicles under the dominion 
and control of Martinez. 

Based on my training knowledge and experience, I know that 
gang members often possess weapons such as firearms, knives, 
bats etc.  Gang members have a propensity for violence and often 
use weapons to commit crimes, attack other gang members or for 
their protection from rival gang members. I also know that gang 
members often retain gang indicia such as photographs, gang 
writings, gang rosters and other gang related items for long 
periods of time as they are proud to be members of their gang.  

ER 190.   

The search warrant was executed on February 10, 2017.  Firearms, 

ammunition, narcotics, a digital scale and baggies, red items of clothing, 

and other items were seized, ER 193-95, while any blue items were not 

seized.  ER 127.  

IV. Proceedings in District Court  

A. Motion to Suppress 

Mr. Martinez moved to suppress all evidence arising from the search 

of his vehicle, on grounds that the warrantless search could not be justified 

by any exception to the Fourth Amendment’s warrant requirement.  

He also moved to suppress all evidence found in his home on 

grounds that, inter alia, the search warrant was tainted by unlawfully 

obtained evidence; it was not supported by probable cause; and the 
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affidavit contained material false statements and omissions.  He requested 

an evidentiary hearing pursuant to Franks v. Delaware, 438 U.S. 154 (1978).  

In support, Mr. Martinez submitted the declaration of a gang expert, 

Joshua Mason.  Mr. Mason averred in part that Deputy Creager, as a 

purported gang expert, either knew or should have known that Mr. 

Martinez’s “money symbol” tattoos were not indicators of Norteno gang 

affiliation, particularly when considered in conjunction with his other 

tattoos.  As Mr. Mason explained, Mr. Martinez has a tattoo of the words 

“certified hustler” on his hands, and one of his “money symbol” tattoos has 

a slang term for money tattooed above it.  ER 199.  In this context, the 

“money symbol” tattoo refers to “hustler” culture, which indicates 

materialism, and is also found in Sureno artwork.  Id.  Additionally, Mr. 

Martinez has tattoos that contain the word “S” without lines “crossing” 

them out, while Norteno gang members would be expected to “cross out” 

the “S” in their tattoos.  Id.  Accordingly, Mr. Mason averred, “no 

competent gang expert would have concluded Mr. Martinez’s dollar sign 

tattoos were gang related.”  Id.   

Mr. Martinez also argued that his un-Mirandized jail booking 

statement regarding B pod housing should be stricken from the affidavit 

under United States v. Williams, 842 F.3d 1143 (9th Cir. 2016).   

Alternatively, Mr. Martinez argued that his statement regarding B 

pod housing was not indicative of gang affiliation, and that Deputy 

Creager’s statement that “‘B’ pod is where Norteno gang members are 
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housed” was materially misleading by omission.  The defense submitted, 

inter alia, the declaration of a defense investigator, who was informed by a 

San Benito County Jail Classification Officer that B pod “houses inmates 

who are not Nortenos,” and that “any general population inmate may be 

housed in B-pod, so long as they do not have a problem with Nortenos and 

the Nortenos do not have a problem with the inmate.” ER 229.  Deputy 

Creager did not disclose these facts, and Mr. Martinez argued that his 

phrasing created the false inference that Mr. Martinez’s housing history 

supported the conclusion that he was a Norteno.   

B. Argument on Motion to Suppress  

 On July 18, 2018, the district court heard argument on Mr. 

Martinez’s motion to suppress.  ER 32-66.   

With respect to the validity of the search warrant, the government 

relied on Messerschmidt v. Millender, 565 U.S. 535 (2012).  ER 34.  

However, the district court distinguished Messerschmidt, noting that the 

officers there “were able to verify gang membership,” and the suspect 

had “actually fired a gun at” his ex-girlfriend, while here, “even the 

affidavit doesn’t say that Mr. Martinez is a member of a gang.”  ER 35-

36.7   

 

                                           
7 The court also noted that in this case, “gang membership is not in any 
way related to the misdemeanor conviction for domestic violence.” ER 43.  
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The government asserted that the “underlying offense” that 

Deputy Creager sought to investigate was “whether [Mr. Martinez] had 

additional illegal firearms,” and in connection with that investigation, 

“it was relevant for the officers to look into whether there  was gang 

indicia also.”  ER 47. 

The court responded in part: 

 

You know, Mr. Bostic, I’m having a little bit of difficulty 
understanding that the warrant is searching for evidence of a 
crime, but you’re saying, “no, the warrant just allows me to get 
evidence that helps me prove a crime.” . . .  It doesn’t seem like 
that’s the standard.  

ER 53.    

The government conceded that it was not aware of evidence that 

the alleged vehicle code violations, or the alleged possession of the 

marijuana and firearm in the vehicle, were done for the benefit of a 

gang.  ER 57-58. 

C. Order Denying Motion to Suppress 

The district court denied the motion in a written order.  With 

respect to the warrantless search of the vehicle, the court found that the 

automobile exception applied.  Although the court stated that it did not 

need to “address the government’s voluntary consent argument,” ER 7, 

the court nonetheless relied in part on Mr. Martinez’s statements, 
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without first addressing whether those statements were involuntary or 

required Miranda warnings.   

At the point when Deputy Creager initially entered the vehicle, the 

court identified what it characterized as three separate factors 

supporting probable cause:  “(1) smelling a strong odor of marijuana 

emanating from the passenger compartment; (2) hearing Defendant 

admit that there was marijuana in the car; and (3) receiving an 

indication that the marijuana was located in the center console of the 

car.”  ER 10.8   

At the point when Deputy Creager located the marijuana in the 

center console and continued searching, the district summarized the 

probable cause showing as follows:  

 

[T]he strong smell of marijuana emanating from the passenger 
compartment of Defendant’s car, Defendant’s own admission that  
there was marijuana in the car, and the presence of a small amount 
of marijuana in the center console raised a fair probability that 
there was a “criminal” amount—more than 28.5 grams—of 
marijuana somewhere in the vicinity of the passenger 
compartment of Defendant’s car. 

 ER 12.  

The court stated that these factors gave the officer “probable cause 

to continue his search even after finding a less-than-criminal amount of 

                                           
8 It appears that the latter two factors were both based on the same 
statement by Mr. Martinez.   
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marijuana in the center console.”  Id.  The court rejected Mr. Martinez’s 

argument that after California’s passage of Proposition 64, the 

warrantless search of a vehicle could no longer be justified by marijuana 

odor.  ER 11-12. 

  With respect to the search warrant, the court held that United 

States v. Williams, 842 F.3d 1143 (9th Cir. 2016), did not require 

suppression of Mr. Martinez’s custodial, unwarned statement regarding 

B pod housing.  ER 24-26.       

The court also rejected Mr. Martinez’s argument that a Franks 

hearing should be held with respect to material errors and omissions in 

Deputy Creager’s search warrant affidavit.  ER 19-23.  

The court did not determine whether the warrant demonstrated 

probable cause to believe that evidence of a crime would be found in the 

residence.  Instead, the court determined only that the warrant 

established “more than ‘a colorable argument for probable cause,’” so 

that the “good faith” exception applied.  ER 28 (quoting Luong, 470 F.3d 

at 903).   

As framed by the district court, the potential crime being 

investigated by the warrant was that “Defendant’s residence might 

contain firearms that were owned by Defendant,” which “would have 

been a crime under both state and federal law” because five years 

earlier, Mr. Martinez “had been convicted of misdemeanor domestic 

violence under California Penal Code § 243(e)(1).”  ER 28.   
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 The court cited the following allegations in Deputy Creager’s 

affidavit that, “when considered in conjunction, indicated that 

Defendant’s residence might contain firearms that were owned by 

Defendant”:  

 

(1) Deputy Creager had found a firearm hidden inside the center 
console of Defendant’s vehicle under a loose panel; (2) there were 
numerous details about Defendant that collectively suggested a 
possible affiliation with the Norteno street gang, including 
“money symbol” tattoos, a “Cincinatti [sic] Reds baseball hat with 
a red letter ‘C’ and a red bill,” a “red protective [cell phone] case,” 
a “wallet depicting the letters ‘SF,’” and the fact that Defendant 
housed in “B” pod in the county jail, which is also “where Norteno 
gang members are housed” in the jail; and (3) based on Deputy 
Creager’s “training, knowledge, and experience,” which included 
“hundreds of gang related arrests and investigations,” Deputy 
Creater [sic] knew that gang members often possess many 
weapons in order to commit crimes and protect themselves from 
members of rival gangs. 

ER 28-29.   

D. Bench Trial 

The parties proceeded to a stipulated facts bench trial on August 29, 

2018.  ER 129; CR 33.  As relevant to Mr. Martinez’s status as a prohibited 

person, the parties stipulated that the government was required to prove 

that “[a]t the time the defendant possessed the firearm, the defendant had 

been convicted of a misdemeanor crime of domestic violence.”  ER 131.  

With respect to that element, the parties stipulated that “[o]n or about May 
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22, 2012, Defendant was convicted of a misdemeanor crime of domestic 

violence, specifically, for battery of the cohabiting mother of Defendant’s 

child in violation of California Penal Code Section 243(e)(1).”  ER 132; 

Supplemental Excerpts of Record (“SER”) 1.9    

Neither the indictment, ER 242-43, nor the statement of the elements 

set forth in the Joint Stipulations and Waivers for Bench Trial, ER 129-32, 

alleged that Mr. Martinez had knowledge of his prior conviction for a 

“misdemeanor crime of domestic violence.“  

SUMMARY OF ARGUMENT  

All evidence must be suppressed because the searches of Mr. 

Martinez’s vehicle and home were unlawful.  With respect to the vehicle 

search, the information known to Deputy Creager at the time that he 

ordered Mr. Martinez out of the vehicle did not justify its search.  While 

this Court has previously upheld automobile searches based on the odor 

of marijuana, the landscape has changed.  California has legalized the 

possession, transportation, and use of marijuana by adults, and Deputy 

Creager was not aware of any facts giving rise to probable cause to 

believe that evidence of a violation of California law would be found 

inside the vehicle.  Additionally, the district court here erroneously 

                                           
9 Pursuant to a concurrently-file motion, Mr. Martinez has moved the 
Court to permit him to file Supplemental Excerpts of Record containing the 
Reporter’s Transcript of the bench trial, together with this substitute 
Appellant’s Opening Brief.  
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relied in part on Mr. Martinez’s un-Mirandized statements, without first 

determining whether Miranda warnings were required, or whether the 

statements were voluntary. 

Even if Mr. Martinez’s responses could be considered, they did not 

give rise to probable cause because his statements did not provide a fair 

probability that he was transporting marijuana in violation of California 

law.   

Additionally, all evidence obtained during the search of Mr. 

Martinez’s house must be suppressed.  Even if the search warrant was 

not tainted, an evidentiary hearing was warranted under Franks in light 

of material misstatements and omissions.  Additionally, the search 

warrant was invalid on its face because it did not set forth probable 

cause to believe evidence of a crime would be found in Mr. Martinez’s 

home.  Nor did the “good faith” exception apply.  

Finally, Mr. Martinez’s convictions must be reversed in light of 

Rehaif, because there was no evidence that Mr. Martinez knew that he 

had previously been convicted of a “misdemeanor crime of domestic 

violence.” 
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ARGUMENT 

I. The Search of Mr. Martinez’s Vehicle Was Unlawful  

A. Introduction 

 Following passage of Proposition 64 in 2016 by California voters, 

persons 21 years of age and over are now permitted to “possess, process, 

transport, purchase, obtain, or give away to persons 21 or older” 28.5 

grams or less of cannabis.  Cal. Health & Safety Code § 11362.1(a)(1).  

Persons age 21 and over may also “possess, plant, cultivate, harvest, dry, or 

process” not more than six living cannabis plants, and may “[s]moke or 

ingest” cannabis.  § 11362.1(3), (4).  As set forth in § 11362.1(c),  

 
Cannabis and cannabis products involved in any way with conduct 
deemed lawful by this section are not contraband nor subject to 
seizure, and no conduct deemed lawful by this section shall 
constitute the basis for detention, search, or arrest. 

Id. 

 In light of § 11362.1, this case raises an issue of first impression in this 

Court:  whether the smell of marijuana may justify a warrantless search of 

a vehicle under the automobile exception when conduct deemed lawful by 

§ 11362.1 (including the transportation of 28.5 grams or less of marijuana) 

cannot “constitute the basis for detention, search, or arrest.”  As applied 

here, odor alone cannot trigger the automobile exception under California 

law, and the additional factors identified by the district court were either 
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improperly considered on this record, or failed to give rise to probable 

cause.  

B. State Law Applies  

Although marijuana remains illegal under federal law, federal law is 

not applicable here because the validity of a search by a state officer based 

on state law must comply with state law.  See, e.g., United States v. 

$186,416.00 in U.S. Currency, 590 F.3d 942, 948 (9th Cir. 2010); O’Neal v. 

Johnson, 2017 WL 416128, *9 (E.D. Cal. 2017) (arrest by state officer “needed 

to be supported by probable cause based on the elements of those state 

laws”); Commonwealth v. Craan, 469 Mass. 24, 34 (Mass. S.Ct. 2014) 

(“[f]ederal law does not supply an alternative basis for investigating 

possession of one ounce or less of marijuana”). 

The government has argued that the search was permissible because 

it was justified under federal law.  The government is incorrect.  The 

district court did not address this issue, but instead relied on state law to 

conclude that the search was valid.  ER 11. 

In $186,416 in U.S. Currency, state officers seized currency from a 

medical marijuana dispensary pursuant to a state warrant.  The officers 

omitted relevant facts from the warrant affidavit which supported the 

conclusion that the dispensary was in compliance with state law.  Id. at 947-

48.  This Court found that the omission of those facts rendered the search 

illegal due to “the absence of probable cause under state law.”  Id. at 948.   
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This Court further found that state law regarding the determination 

of probable cause was controlling.  As the Court explained, it did not 

matter that “there may have been probable cause to search [the dispensary] 

for a violation of federal law” because “[t]he LAPD, a city agency, never 

initiated the process of seeking a federal search warrant from a federal 

magistrate or indicated that it was pursuing a violation of federal law.”  Id.  

Here as well, Deputy Creager solely relied on state law grounds for his 

conduct, and never suggested that he was investigating federal law.  ER 

143.  

Indeed, the courts in both O’Neal and Craan have rejected the precise 

argument previously made by the government here, and concluded that a 

search based on marijuana-related conduct could not be based on federal 

law where the observed conduct was not illegal under state law. O’Neal, 

2017 WL 416128, *9; Craan, 469 Mass. at 34.   

Because Deputy Creager relied on state law, the search must be 

justified on that basis.  United States v. Ross, 456 U.S. 798, 823 (1982) (under 

automobile exception, “only prior approval of the magistrate is waived; the 

search otherwise [must be such] as the magistrate could authorize”); Abbot 

v. Sangamon County, 705 F.3d 706, 715 (7th Cir. 2013) (“[t]he existence of 

probable cause or arguable probable cause depends, in the first instance, on 

the elements of the predicate criminal offense(s) as defined by state law”).  
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C. A Routine Traffic Stop May Not Be Prolonged for Reasons 

Unrelated to the Stop Unless the Officer Has Reasonable Suspicion 

of Other Criminal Activity  

 The Fourth Amendment secures “the right of the people to be secure 

in their persons, houses, papers and effects against unreasonable searches 

and seizures.” U.S. Const. Amend. IV.  Searches conducted without a 

warrant are presumptively unreasonable, and the government bears the 

burden of proving that an exception to the Fourth Amendment applies.  See 

United States v. Cervantes, 703 F.3d 1135, 1141 (9th Cir. 2012).    

 A police officer who has reasonable suspicion or probable cause to 

believe that a violation of traffic laws has occurred may stop the vehicle to 

investigate the infraction.  Whren v. United States, 517 U.S. 806, 812–3 (1996).  

Due to the inherent mobility of an automobile, the “automobile exception” 

allows an officer to search a vehicle if the officer has probable cause to 

believe it contains evidence of a crime.   

  The authority for a traffic stop ends when the officer has addressed the 

violation that occasioned the stop.  Rodriguez v. United States, 135 S.Ct. 1609 

(2015).  An officer violates the Fourth Amendment when he prolongs the 

stop by questioning the motorist on matters unrelated to the stop without a 

reasonable suspicion that the motorist is committing another crime.  Id. at 

1615. 

Case: 18-10498, 08/13/2019, ID: 11396042, DktEntry: 26, Page 34 of 73



 

26 
 

D. The Validity of the Search Must Be Limited to the Officer’s Reliance 

on Marijuana Odor 

 The district court relied in part on Mr. Martinez’s statements to 

Deputy Creager to conclude that the officer had probable cause to search 

the entire vehicle.  ER 10, 12.  On this record, however, the court was not 

free to rely on Mr. Martinez’s statements, because the court never 

addressed his arguments that he did not consent to the search, and that his 

statements were not voluntary.10  See ER 133-42.   

The government has conceded that the district court did not 

determine whether Miranda warnings were required, or whether he gave 

voluntary consent to the search, and has acknowledged that the case would 

need to be remanded for factual findings on this issue if the Court finds 

that the automobile exception does not apply.  Gov. Opp. to Bail, Dkt. 4, at 

14 (“the district court never considered whether his statements had to be 

preceded by Miranda warnings or otherwise constituted consent,” which 

“is a factual determination that should be made initially by the district 

court”).  See also ER 128:17-21 (same).   

 On the question of consent, the relevant factors are:  (1) whether the 

person was in custody; (2) whether the officers had their guns drawn; (3) 

whether a Miranda warning had been given; (4) whether the person was 

                                           
10 Nor did the court address Mr. Martinez’s alternative argument that, at 
most, he consented to a search of the center console. ER 135-37; 140-42.  
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told that he had the right not to consent; and (5) whether the person was 

told that a search warrant could be obtained.  United States v. Chan-Jimenez, 

125 F.3d 1324, 1327 (9th Cir. 1997).  

Applying those factors here, Mr. Martinez was ordered out of his 

vehicle; frisked; told to remain near the patrol car next to another officer; 

not told that he could refuse consent; and not Mirandized.  

Additionally, Deputy Creager’s questions, including whether he had 

anything illegal in the car, were reasonably likely to elicit an incriminating 

response, and a reasonable person in his circumstances would not have felt 

free to leave.  United States v. Chavez, 2018 WL 3126444, *7-*8 (N.D. Cal. 

2018) (finding in part that officer’s inquiries regarding smell of marijuana, 

and regarding whether there was “anything illegal” in the car, were “far 

afield” from the stated reasons for stop, and were “reasonably likely to 

elicit an incriminating response,” requiring Miranda warnings).   

At the outset of the stop, Deputy Creager ordered Mr. Martinez out 

of the car and directed him to stand with another officer, who pat-searched 

him.  ER 163.  While Mr. Martinez stood facing both officers between his 

vehicle and the patrol car, Deputy Creager asked Mr. Martinez how much 

marijuana was in the car, stating, “I can smell it and I’m just trying to find 

out if we got pounds or we got  . . . anything illegal in the car.”  ER 164.  

The officer also informed Mr. Martinez that he was going to search the car, 

and instructed Mr. Martinez to “hang out with [his] partner.”  Id.  His 

responses stating, “go ahead,” do not demonstrate consent on these facts. 
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 Because the district court did not rule on any of these issues, and 

because Mr. Martinez’s statements were not voluntary or Mirandized, the 

Court should limit its analysis to the question of whether marijuana odor 

alone provides probable cause for a vehicle search after Proposition 64. 

E. Marijuana Odor Did Not Justify Prolonging the Stop 

 The district court concluded that the search was lawful based largely 

on the reasoning of another district court in United States v. Collins, 2018 

WL 306696 (N.D. Cal. 2018).  ER 10-11.  However, the search in Collins had 

taken place prior to California’s legalization of marijuana.   As the district 

court in Collins itself acknowledged, “[i]t is possible that the Ninth Circuit 

will reconsider its position in light of the widespread and recent changes in 

state law regarding possession and use of marijuana.”  2018 WL 306696, *3 

n.5. 

After California’s legalization of marijuana, the “strong smell” of 

marijuana cannot give rise to probable cause under the automobile 

exception, because officers cannot presume the marijuana is contraband.  

See Cal. H&S Code § 11362.1(c).  The approach of the Supreme Judicial 

Court of Massachusetts, where personal use amounts of marijuana have 

also been decriminalized, is instructive.  That court has held that after 

legalization, even a “very strong” odor is not, by itself, evidence of 

criminality.  See, e.g., Craan, 469 Mass. at 34 (smell alone is not enough to 

support probable cause); Commonwealth v. Overmyer, 469 Mass. 16, 21 
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(Mass. S.Ct. 2014) (subjective characterization of “very strong” odor cannot 

be relied upon).  As the Overmyer court concluded, because 

characterizations of odors are “inherently subjective,” and because there 

was no evidence that the officers had undergone specialized reliability 

training similar to that of canines, “we are not confident . . . that a human 

nose can discern reliably the presence of a criminal amount of marijuana, 

as distinct from an amount subject only to a civil fine.”  Overmyer, 469 

Mass. at 22-23.  Accordingly, the mere smell of marijuana cannot justify 

prolonging a routine stop that was initiated for unrelated traffic violations.  

See Rodriguez, 135 S.Ct. at 1614. 

F. Even if Mr. Martinez’s Statements Are Considered, They Did Not 

Give Rise to Probable Cause 

The district court found that the “strong smell” of marijuana, coupled 

with Mr. Martinez’s statements that there was marijuana in the center 

console, gave rise to probable cause to search the vehicle.  ER 10, 12.11  Even 

if Mr. Martinez’s statements are considered, these factors did not give rise 

to probable cause.   

Mr. Martinez stated that he had “a little sack and a little blunt” in the 

center console.  However, an adult in California may lawfully purchase, 

                                           
11 Factors that arose after the search was initiated, including the deputy’s 
confirmation of the described marijuana in the center console, and the 
“loose console,” cannot be considered in determining whether the search 
was justified at the outset.   
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possess, and transport 28.5 grams or less of marijuana. Cal. H&S Code § 

11362.1.  Since Mr. Martinez said nothing about how the “blunt” was 

packaged, the “blunt” itself could have been contained in a sealed 

container, in compliance with California law.  Cal. Health & Safety Code § 

11362.3.  Accordingly, an officer’s mere knowledge that there is a “blunt” 

in a vehicle does not constitute probable cause to believe that California’s 

“open container” statute has been violated.   

Even if his statement could give rise to probable cause to search for 

an “open container” – which is an infraction under Cal. Health & Safety 

Code § 11362.3(a)(4) – the cigarette did not justify the further warrantless 

search of his vehicle.  As one California court of appeal has explained, an 

infraction violation of California’s marijuana laws is not a basis for a 

warrantless search.  In re D.W., 13 Cal.App.5th 1249, 1253 (Cal. Ct. App. 

2017) (“even if the officers could reasonably conclude that the smell of 

marijuana and D.W.’s admission that he just smoked some meant he had 

more, it would have been mere conjecture to conclude that he possessed 

enough to constitute a jailable offense”).  The district court did not address 

In re D.W. 

Because the search in this case post-dates the effective date of 

Proposition 64, the district court erred in relying on Collins, People v. Waxler, 

224 Cal.App.4th 712 (Cal. Ct. App. 2014), and People v. Strasburg, 148 

Cal.App.4th 1052 (Cal. Ct. App. 2007).  ER 11.  Both Waxler and Strasburg 

involved the Compassionate Use Act, which is materially distinguishable 
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from § 11362.1.  As the Strasburg court explained, the Compassionate Use 

Act only provided “a limited defense against prosecution.”  Strasburg, 148 

Cal.App.4th at 1055.  Under the law at that time, an investigating officer 

was still entitled to “determine whether the subject of the investigation is in 

fact possessing the marijuana for personal medical needs, and is adhering 

to the eight-ounce limit on possession,” because “[u]nlawful possession of 

marijuana remains a criminal offense.”  Id. at 1060; see also Waxler, 224 

Cal.App.4th at 723-24 (“a police officer may reasonably suspect additional 

quantities of marijuana might be found in the car”).  

 In light of Proposition 64, the Waxler / Strasburg rationale no longer 

applies.  Under California law, possession of less than 28.5 grams of 

marijuana is no longer a criminal offense, and Cal. Health & Safety Code § 

11362.1(c) explicitly precludes officers from relying on lawful marijuana 

activity to justify further detention, search, or arrest.  Accordingly, unlike 

the Compassionate Use Act’s creation of a limited affirmative defense, the 

statutory scheme enacted by Prop. 64 explicitly prohibits investigations and 

searches based on conduct it deems lawful.      

 Finally, the officer’s removal of the interior molding of the vehicle 

was not justified.  The district court found that after discovering the loose 

panel, the officer was authorized to remove it based on his “past 

experiences” that contraband is sometimes transported in such places.  ER 

10.  In support, the district court cited United States v. Neuman, 563 F.App’x 

539 (9th Cir. 2014).  However, unlike the officer in Neuman, the officer here 
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actually dismantled a portion of the vehicle by removing interior molding, 

which was not sanctioned by Neuman.  Moreover, the mere existence of the 

loose panel in an older-model used car did not provide any basis to believe 

Mr. Martinez was committing a crime. 

II. The Search Warrant Resulted from Tainted Evidence, Requiring 

Suppression or Purging from the Affidavit   

The Fourth Amendment dictates that “no Warrants shall issue, but 

upon probable cause . . . and particularly describing the . . . things to be 

seized.” U.S. Const., Amend. 4.  Pursuant to the Fourth Amendment’s 

probable cause requirement, a search warrant affidavit must establish that 

“there is a fair probability that contraband or evidence of a crime will be 

found in a particular place.”  Illinois v. Gates, 462 U.S. 213, 238 (1983).   

Tainted evidence must be purged from a warrant affidavit.  Wong 

Sun v. United States, 371 U.S. 471 (1963) (requiring suppression of “fruit of 

the poisonous tree”); United States v. Vasey, 834 F.2d 782, 788 (9th Cir. 1987).    

Here, the search warrant could not have been obtained without the 

items that were located during the unlawful search of Mr. Martinez’s car.  

Accordingly, the search warrant was the tainted fruit of the vehicle search, 

requiring suppression of all evidence.    

Alternatively, Mr. Martinez’s statements regarding B pod housing 

should have been purged from the affidavit.  United States v. Williams, 842 

F.3d 1143 (9th Cir. 2016) (holding that unadmonished gang questions 
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during booking are inadmissible); see also People v. Elizalde, 61 Cal.4th 523, 

541 (2015).  Because those statements were central to the district court’s 

“good faith” analysis, reversal is required.   

 The district court found that Williams did not apply because Mr. 

Martinez was not directly asked whether he was a gang member, and 

because “Defendant’s own gang expert, Mr. Mason, states in his affidavit 

that people who are not gang-affiliated can still be housed in ‘B’ pod, 

where Defendant was housed, so long as they are not enemies of the 

Nortenos.”  ER 26.   

This analysis was incorrect for three reasons.  First, Williams does not 

require a direct question regarding gang membership.  See Williams, 842 

F.3d at 1146.  As Williams explained, “the objective inquiry is simple: Under 

the circumstances, are questions about gang affiliation reasonably likely to 

produce an incriminating response?”  Id. at 1148.  Here, because Deputy 

Creager was personally present while Mr. Martinez was questioned, and 

then relied on his response as a proxy for gang affiliation, ER 148, 186, the 

answer is yes.   

Second, the district court erred by relying on the declaration of 

Joshua Mason, Mr. Martinez’s gang expert, because Mr. Mason’s 

declaration was not before the magistrate at the time Deputy Creager 

obtained the warrant.  ER 26.  Information that was not before the 

magistrate cannot be considered in assessing whether the affidavit was 

incriminating on its face.     
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Third, the district court’s approach to the jail housing statement was 

internally inconsistent, because the court subsequently relied in part on the 

B pod housing statement to conclude that the affidavit made a “colorable 

argument” for probable cause.  ER 29.  The court’s own reliance on the B 

pod housing statement as evidence of possible gang affiliation 

demonstrates that the statement was incriminatory as presented in the 

affidavit, so that Miranda warnings were required under Williams.  ER 29 

(“Deputy Creager’s affidavit noted numerous details about defendant—

like Defendant’s ‘money symbol’ tattoos and the fact that he housed in ‘B’ 

pod in the county jail—that collectively suggested an affiliation with the 

Norteno street gang.”).   

III. Mr. Martinez Met the Standard for a Franks Hearing, and the District 

Court Should Have Held a Franks Hearing Before Making Factual 

Findings Regarding the Deputy’s Intent  

A. Introduction 

A defendant has a right under Franks v. Delaware, 438 U.S. 154 (1978), 

“to challenge the truthfulness of statements made in affidavits supporting 

the warrant.”  United States v. Johns, 851 F.2d 1131, 1133 (9th Cir. 1988).  The 

reviewing court must hold an evidentiary hearing under Franks upon a 

substantial preliminary showing that (1) the affidavit contains a false 

statement or omission; (2) the false statement or omission was made 

knowingly and intentionally, or with reckless disregard for the truth; and 
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(3) the false statement or omission was necessary to the finding of probable 

cause.  Franks, 438 U.S. at 155-56.   

The Franks Court explained the showing required to demonstrate a 

“substantial preliminary showing” as follows: 

 

There must be allegations of deliberate falsehood or of reckless 
disregard for the truth, and those allegations must be accompanied 
by an offer of proof. They should point out specifically the portion of 
the warrant affidavit that is claimed to be false, and they should be 
accompanied by a statement of supporting reasons.  

Id. at 171-72; United States v. DiCesare, 765 F.2d 890, 894-95 (9th Cir. 1985). 

Properly supported allegations by the defense that directly contradict 

the affiant’s claims may be sufficient to establish a “substantial preliminary 

showing.”  For example, this Court in Johns found that a substantial 

preliminary showing had been made where the defendants offered 

statements under oath refuting claims of purported odors described by the 

agent:  

 

As required by Franks, the defendants allege that the observations 
made by the officers could not have been true. They allege that they 
never engaged in any activities at the storage unit that could have 
produced the odors the officers allegedly smelled. They bolster this 
contention with expert witnesses who swore the officer’s affidavit 
was necessarily false because it is scientifically impossible to smell 
what the officers claimed to have smelled given the contents of the 
storage space searched under the warrant. 

Johns, 851 F.2d at 1133-34.  
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 With respect to the threshold that must be met with respect to the 

affiant’s intent, this Court has explained:  

 

Clear proof of deliberate or reckless omission is not required.  Such 
proof is reserved for the evidentiary hearing.  At this stage, all that is 
required is that the defendant make a substantial showing that the 
affiant intentionally or recklessly omitted facts required to prevent 
technically true statements in the affidavit from being misleading. 

Stanert, 762 F.2d at 781 (citations omitted).  

With respect to the significance of omissions from affidavits, the 

Franks Court explained that “a warrant affidavit must set forth particular 

facts and circumstances underlying the existence of probable cause, so as to 

allow the magistrate to make an independent evaluation of the matter.” 

Franks, 438 U.S. at 165.  Thus, an officer presenting a search warrant 

application has a duty to provide, in good faith, all relevant information to 

the magistrate.  Perkins, 850 F.3d at 1116. 

Where the defendant presents an offer of proof contradicting material 

portions of the affidavit and raising an inference of recklessness, then the 

defendant has made a substantial preliminary showing, and the court must 

proceed to a Franks hearing to allow the defense to test the veracity of the 

affiant.  See, e.g., Johns, 851 F.2d at 1134; Stanert, 762 F.2d at 780-81; United 

States v. Chesher, 678 F.2d 1353, 1361-62 (9th Cir. 1982).   

Following the evidentiary hearing, the court employs a “cut and 

paste” procedure to purge false statements and supplement misleading 
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statements with necessary additional information. United States v. Ippolito, 

774 F.2d 1482, 1486 (9th Cir. 1985).  Following this review, the court must 

determine whether probable cause is established by the remaining 

information within the four corners of the affidavit.  See United States v. 

Davis, 714 F.2d 896, 899 (9th Cir. 1983).   

B. Mr. Martinez Made a Sufficient Offer of Proof to Trigger an 

Evidentiary Hearing 

Here, Mr. Martinez made a sufficient offer a proof to trigger an 

evidentiary hearing.  The challenged portions of the affidavit were 

indisputably material, and neither the district court nor the government 

suggested otherwise.   

Mr. Martinez identified numerous “omissions [that] reveal a clear, 

intentional pattern in [Deputy Creager’s] actions:  he selectively included 

information bolstering probable cause, while omitting information that did 

not.”  Perkins, 850 F.3d at 1117.  As this Court observed regarding the 

affiant in Perkins, Deputy Creager “presented a skewed version of events 

and overstated the incriminating nature” of the purported gang indicators 

in this case.  Id.    

First, Deputy Creager relied on a materially misleading presentation 

of purported gang identifiers that were irrelevant to Mr. Martinez, 

including the huelga bird, the number 14, the number 4, and roman 

numerals.   
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Second, Deputy Creager’s description of Mr. Martinez’s tattoos was 

materially misleading, particularly when considered in conjunction with 

his other tattoos.  ER 199.  As gang expert Joshua Mason averred, “no 

competent gang expert would have concluded Mr. Martinez’s dollar sign 

tattoos were gang related.”  Id.   

Third, Deputy Creager’s B pod housing statement was materially 

misleading by omission.  While Nortenos are housed in B pod, Deputy 

Creager omitted the key fact that general population inmates are also 

housed there, which he either knew or should have known.  ER 229.  By 

omitting the “total story,” Deputy Creager impermissibly created the false 

inference that Mr. Martinez was gang-affiliated based on his housing 

history.   

C. Mr. Martinez Made a Sufficient Offer of Proof that the Statements 

Were Made Recklessly  

1. Franks Only Requires an Inference of Intentionality or 

Recklessness, Which Was Shown Here by the Affiant’s 

Purported Expertise 

At the preliminary hearing stage, Franks requires only an offer of 

proof that “tends to support an inference” of recklessness.  Chesher, 678 

F.2d at 1361-62.  “Clear proof is not required.” Id. at 1362.   

False statements or omissions may give rise to an inference of 

recklessness where the misstatements or omissions pertain to an area in 

which the affiant purports to have expertise.  Id.  For example, in Chesher, 
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this Court found that the defendant’s allegations were sufficient to raise an 

“inference that [the affiant] acted recklessly” where the affiant contended 

that the defendant in a RICO investigation was a current gang member, but 

the defendant asserted that any reasonably experienced officer would have 

been aware of a report written by another law enforcement officer, which 

stated that he had not been a gang member for some time.  Id. 

Here, the district court erred by finding that Mr. Martinez did not 

“point to anything” suggesting “an intent to mislead” or “reckless 

disregard for the truth,” ER 21, while failing to consider that Deputy 

Creager’s purported status as a “court recognized gang expert” gave rise to 

an inference of recklessness.  In light of Deputy Creager’s claimed gang 

expertise, the errors and omissions in his affidavit are sufficient at the 

preliminary showing stage to support an inference of recklessness under 

Chesher.  See also Johns, 851 F.2d at 1135; Stanert, 762 F.2d at 780-81.   

2. The District Court Erred in Suggesting that Disputes 

Regarding Matters of Expert Opinion Are Insufficient to 

Trigger a Franks Hearing, and Erred in Making a Credibility 

Finding on this Record 

Subjective disputes between an affiant and a defense expert may be 

sufficient to meet Franks’ “substantial preliminary showing” requirement.  

See Johns, 851 F.2d at 1134.  In Johns, for example, this Court reversed and 

remanded for a Franks hearing due to a subjective dispute between the 

affiant and the defendant’s experts regarding whether a particular odor 
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associated with methamphetamine manufacturing could be detected from 

a storage space.  Id.  

Here, the record presented a plain conflict between Deputy Creager 

and the defense expert, Mr. Mason, regarding the meaning of the “money 

symbol” tattoos.  Without addressing or distinguishing Johns, the district 

court found that a substantial preliminary showing for a Franks hearing 

had not been made.  According to the court, it was 

 

unclear whether Mr. Mason’s affidavit is even sufficient to make a 
‘substantial preliminary showing’ that Deputy Creager’s statement 
about Defendant’s ‘money symbol’ tattoos was actually incorrect. 
Stanert, 762 F.2d at 780. As the government notes, reasonable people 
drawing from different experiences and backgrounds “can differ 
about the significance of” certain clothing or tattoos. Opp. at 16. 
Although Mr. Mason raises a variety of points to counter Deputy 
Creager’s tattoo statement, it is unclear whether this is enough to 
make a substantial preliminary showing that Deputy Creager’s 
characterization of Defendant’s “money symbol” tattoos was 
categorically false as an empirical matter. 

ER 22-23.   

The district court then resolved this conflict in favor of the 

government, by making a favorable credibility determination regarding 

Deputy Creager.  ER 23 (deciding that even if Deputy Creager was 

“severely mistaken” or “incorrect” regarding “money symbol” tattoos, no 

basis for Franks hearing because “Mr. Mason’s affidavit provides little 

evidence that the false statement was anything more than a good faith 

mistake”). 
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This approach was incorrect for three reasons.  First, as in Johns, Mr. 

Martinez was not required to demonstrate that the affiant’s claim was 

“categorically false as an empirical matter.”  Instead, a subjective dispute 

can give rise to an inference of recklessness, which is sufficient to trigger an 

evidentiary hearing.  Johns, 851 F.2d at 1134.  Second, the district court 

erroneously concluded that the dispute in this case involved a difference of 

opinion between two “reasonable people,” when Mr. Martinez presented 

evidence that Deputy Creager was not reasonable in light of his purported 

expertise.  ER 199.  Indeed, the district court acknowledged that the defense 

expert “provid[ed] reasons to believe that Deputy Creager was severely 

mistaken.”  ER 23.   

Third, the district court erred by making a credibility determination 

that Deputy Creager made a “good faith mistake” without hearing 

testimony.  ER 23; compare Johns, 851 F.2d at 1134 (“whether the officers 

could have smelled what they claimed is what a Franks hearing should 

determine. The defendants, in challenging all of the averments as to smell, 

made a sufficient showing to require a Franks hearing.”); Thoms, 684 F.3d at 

904 (“The strong presumption in our system is that demeanor evidence has 

important value.”). 
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3. Deputy Creager’s Communications with Jail Staff Support an 

Inference of Recklessness, and the B Pod Claim Was 

Materially Misleading 

“By reporting less than the total story, an affiant can manipulate the 

inferences a magistrate will draw.”  Stanert, 762 F.2d at 780.  Accordingly, 

material omissions may trigger a Franks hearing.  

Where an affidavit does not include contradictory information that 

the affiant either knew or should have known, this Court has held that the 

affiant’s omission of the additional facts constitutes a substantial 

preliminary showing of recklessness.  See, e.g., Stanert, 762 F.2d at 781; 

Chesher, 678 F.2d at 1362.   

In Stanert, for example, the affiant reported that the defendant had 

been arrested, but did not report that the defendant had not been 

convicted.  This Court found an inference of recklessness because when the 

affiant submitted her oral affidavit, she was with the same agent who had 

provided the arrest information, making it reasonable to assume that the 

affiant had learned he had not been convicted.  Stanert, 762 F.2d at 781.    

Similarly, in Chesher, the affiant spoke to another agent who had 

reported that the defendant was no longer a member of the Hells Angels 

Motorcycle Club.  This Court found their conversations sufficient to 

support an inference of recklessness “even assuming that neither Chesher 

nor the report was discussed.”  Chesher, 678 F.2d at 1362. 
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Here, Deputy Creager listened to Mr. Martinez respond to questions 

regarding jail housing during booking, and he then questioned jail staff to 

“confirm[] that ‘B’ pod was still a pod where Nortenos were being 

housed.”  ER 186.  Mr. Martinez’s investigator submitted a statement under 

penalty of perjury describing the statements of jail staff, in which they 

explained the jail’s housing classifications.  That information should have 

been known to Deputy Creager, given that he spoke to the same staff, and 

given his purported status as a gang expert.  See Chesher, 678 F.2d at 1362 

(“Chesher argues that the fact that the conversations took place-even 

assuming that neither Chesher nor the report was discussed-tends to 

support an inference that Bertolani acted recklessly in failing to discover 

the Van Ramm report.”).   

As in Chesher, as a result of those conversations, Deputy Creager 

either knew or should have known that general population inmates who 

are not affiliated with Nortenos are also housed in B pod, and Deputy 

Creager was at least reckless in failing to discover and report this 

information.  See Stanert, 762 F.2d at 781; Chesher, 678 F.2d at 1362.  By 

presenting less than the “total story” in support of his request for a “gang 

indicia” warrant, Deputy Creager intended to buttress the false impression 

that Mr. Martinez was either affiliated with Nortenos, or was a Norteno.   

The district court did not specifically address whether this omission 

of the “total story” gave the magistrate a false impression that Mr. 

Martinez was affiliated with Nortenos.  Instead, the district court found 
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that the deputy’s statement was susceptible to multiple interpretations 

regarding where Nortenos are housed, including either that all Nortenos 

were housed in B pod, or that B pod “was one of several pods in the county 

jail where Nortenos were housed,” which the court stated is not 

“equivalent to, or even suggestive of, the notion that ‘B’ pod was 

exclusively comprised of Nortenos.”  ER 21-22.   

The court erred under Franks by failing to consider whether the 

affidavit impermissibly gave rise to the “logical and reasonable inference” 

that Mr. Martinez either was a Norteno, or that he affiliated with Nortenos.  

Stanert, 762 F.2d at 781 (noting misleading allegation regarding defendant’s 

residential address at time of explosion at that address).  Here, the affidavit 

said nothing about the fact that general population inmates are also housed 

in B pod, and addressed only where Nortenos are housed.  See Stanert, 762 

F.2d at 781 (“[t]he mere fact that the affidavit spoke only in terms of an 

arrest does not mean that failure to inform the judge of the apparent 

disposition of the charge was not misleading”).  In Stanert, as here, 

“inclusion of the [additional] information serves to weaken the 

significance” of the information provided in the affidavit.  Id.; see also 

United States v. Jacobs, 986 F.2d 1231 (8th Cir. 1993) (finding that affiant 

acted at least recklessly when he correctly stated that drug dog showed 

“interest” in defendant’s package, but omitted fact that drug dog failed to 

make official “alert”), cited with approval in Perkins, 850 F.3d at 1118. 
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Finally, the district court reached internally contradictory conclusions 

regarding the incriminating nature of the B pod housing statement, 

demonstrating that even under the court’s own analysis, the affidavit 

should have been supplemented under Franks.  First, in the context of 

Franks, the court held that the B pod housing statement was not misleading 

on its face because it did not state that only Nortenos are housed in B pod.  

ER 21-22.  However, in the context of Williams, the court then 

supplemented the affidavit before concluding that the statement was not 

incriminating, because it relied on evidence submitted by Mr. Martinez 

showing that non-affiliated individuals are also housed in B pod.  ER 26.  

Then, when the court analyzed the affidavit under United States v. Leon, 468 

U.S. 897 (1984), the court relied in part on the B pod housing statement as 

objectively reasonable evidence that Mr. Martinez would possess Norteno 

materials.  ER 29.  Accordingly, under the court’s own analysis pursuant to 

Williams and Leon, the B pod housing statement was incriminating on its 

face.  Under Franks, the affidavit should have been supplemented with the 

“total story” that non-affiliated individuals are also housed in B pod, so 

that the affidavit would not be materially misleading on its face.  
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IV. The Search Warrant Was Not Supported by Probable Cause, and 

Leon Is Inapplicable Because Reasonable Judges Would Not Find 

Otherwise 

A. Applying Leon, “Good Faith” is Inapplicable Here  

 The “exclusionary rule,” when applicable, forbids the use of 

improperly obtained evidence at trial.  “In Leon, the Supreme Court 

announced a ‘good faith’ exception to the application of the exclusionary 

rule.”  Luong, 470 F.3d at 902.  “[T]he good faith test is an objective one.”  

Id.    

“Leon identified four situations that per se fail to satisfy the good faith 

exception.”  United States v. Underwood, 725 F.3d 1076, 1085 (9th Cir. 2013).  

Those situations are:  (1) where the affiant recklessly or knowingly placed 

false information in the affidavit that misled the issuing judge; (2) where 

the judge “wholly abandon[s] his [or her] judicial role”; (3) where the 

affidavit is “so lacking in indicia of probable cause as to render official 

belief in its existence entirely unreasonable”; and (4) where the warrant is 

“so facially deficient—i.e., in failing to particularize the place to be 

searched or the things to be seized—that the executing officers cannot 

reasonably presume it to be valid.” Leon, 468 U.S. at 922-23 (internal 

quotations omitted). 

Leon also set several benchmarks for application of the “good faith” 

exception.  First, in order for Leon to apply, there must be “a colorable 

argument” that the warrant was supported by probable cause.  Leon, 468 
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U.S. at 923.  To satisfy this standard, the affidavit must meet a “threshold 

showing” that “’thoughtful and competent judges’” would disagree 

regarding the existence of probable cause.  Luong, 470 F.3d at 903 (quoting 

Leon, 468 U.S. at 926).  In Leon itself, for example, some judges in the 

proceedings below had found probable cause, which was sufficient to 

create a “colorable argument.” Leon, 468 U.S. at 926. 

Thus, Leon’s “colorable argument” threshold does not rely on a lower 

standard for probable cause, but instead applies where reasonable judges 

could in fact find that the warrant establishes probable cause.  Id.; 

Underwood, 725 F.3d at 1085-86.   

Second, the objective standard adopted in Leon “requires officers to 

have a reasonable knowledge of what the law prohibits.”  Leon, 468 U.S. at 

919 n.20.   

Third, the officers in Leon undertook an “extensive investigation” 

before seeking the warrant.  Leon, 468 U.S. at 901-02.   

Fourth, the search warrant application in Leon was “reviewed by 

several Deputy District Attorneys.”  Leon, 468 U.S. at 902; see also 

Messerschmidt, 565 U.S. at 543 (warrants were reviewed by two supervisors 

in police department and prosecutor in district attorney’s office); cf. 

Underwood, 725 F.3d at 1087-88 (rejecting “good faith” exception in part 

because officer “did not have a supervisor or anyone else review, let alone 

approve, his affidavit”).   
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Here, as discussed below, Leon is per se inapplicable because the 

affiant was at least reckless in including false and misleading allegations; 

the affidavit was facially lacking in indicia of probable cause; and the 

affidavit was facially deficient in failing to particularize the showing as to 

Mr. Martinez.  

Additionally, none of the benchmarks identified in Leon apply here.   

First, reasonable judges would not disagree that the warrant did not 

provide probable cause to search for evidence of gang membership and 

firearms.  Second, with respect to the applicable law in 2017, the Supreme 

Court’s decision in Messerschmidt, this Court’s decision in Nora, and the 

California Supreme Court’s decision in Elizalde, all predate Deputy 

Creager’s actions in this case by at least two years, and made clear that it 

would be objectively unreasonable to seek a search warrant on these facts.  

Third, Deputy Creager did not conduct an “extensive investigation” 

regarding Mr. Martinez.  Fourth, there is no evidence that any supervisor 

or prosecutor reviewed the search warrant application before it was 

submitted.   
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B. Reasonable Judges Would Not Find that the Warrant Established 

Probable Cause Under the Law Applicable in 2017, as Required for 

“Good Faith” Exception 

1. Introduction 

A “warrant’s firearms clause must be supported by probable cause 

and describe with particularity the items to be seized.”  United States v. 

Nora, 765 F.3d 1049, 1058 (9th Cir. 2014).   

Law enforcement may not search for gang-related evidence for its 

own sake because “[g]ang membership, standing alone, is not a crime.”  

Elizalde, 61 Cal.4th at 539.  “Membership in even the worst gang does not 

violate California law, so the officers could not search for gang 

paraphernalia just to establish [a suspect’s] ties to [a gang].”  Messerschmidt, 

565 U.S. at 558 (Kagan, J., concurring in part and dissenting in part).  Thus, 

“a mere inference of gang membership, without more, provides no basis 

for concluding that a search would uncover evidence of wrongdoing.”  

United States v. Acosta, 110 F.Supp.2d 918, 931 (E.D. Wis. 2000) 

2. The Affidavit Relied on Foundationless Expert Testimony 

Regarding an Inapplicable Class of Persons 

While “expert opinion may be presented in a search warrant 

affidavit,” an assertion of probable cause based on purported expertise 

regarding “the behavior of a particular class of persons . . . must lay a 

foundation which shows that the person subject to the search is a member 
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of the class.”  United States v. Weber, 923 F.2d 1338, 1345 (9th Cir. 1990).  

Conclusory allegations based on purported law enforcement expertise are 

insufficient.  The affidavit must recite “underlying facts so that the issuing 

judge can draw his or her own reasonable inferences and conclusions.”  

Underwood, 725 F.3d at 1083.   

In Weber, for example, this Court rejected as “foundationless” an 

assertion of probable cause based on profiling regarding the purported 

“habits of ‘child molesters,’ ‘pedophiles,’ and ‘child pornography 

collectors.’”  Weber, 923 F.2d at 1345.  Rather than attempting to tailor the 

affidavit to facts known about the target, the affiant relied on “rambling 

boilerplate citations designed to meet all law enforcement needs.”  Id.   

Here, purported expertise regarding the habits of “gang members” 

was both legally and factually insufficient for several reasons.  First, unlike 

being a “child molester” or being a “drug trafficker,” being a “gang 

member” is not a crime.  Messerschmidt, 565 U.S. at 558 (Kagan, J., 

concurring in part and dissenting in part).  Accordingly, profiling based on 

“gang membership” alone is legally insufficient to give rise to probable 

cause.  Acosta, 110 F.Supp. at 931.    

Second, as the district court recognized, “the affidavit doesn’t say 

that Mr. Martinez is a member of a gang.”  ER 36.  Instead, the district court 

construed the affidavit as presenting details “that collectively suggested a 

possible affiliation with the Norteno street gang.”  ER 53.  Plainly, the mere 

“suggest[ion of] a possible affiliation” with a gang is far too slender a reed 
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on which to justify reliance on purported habits of “gang members” for 

purposes of probable cause.   

This Court identified a similar deficiency in Underwood, in which the 

affidavit relied on inapplicable expert claims regarding “drug traffickers,” 

noting, “the affidavit does not even assert that Underwood is a drug 

trafficker.  Instead, the affidavit describes Underwood as a ‘courier.’”  

Underwood, 725 F.3d at 1083.   

Here, applying the analysis in Weber and Underwood, the “class of 

persons” at issue in the affidavit is the class of persons about whom the 

facts “suggest[s] a possible affiliation” with a gang.  The affidavit never 

asserted that this class of persons is likely to possess firearms in their 

homes, so the affidavit’s “conclusions about [gang members] . . . are 

foundationless as to [Martinez].”  Id. at 1083. 

3. The Affidavit Relied on Allegations That Deputy Creager 

Knew or Should Have Known Were False and Misleading 

 The “good faith” exception does not apply where the affiant knew or 

should have known that information in the affidavit was false or materially 

misleading, but for his reckless disregard of the truth.  Leon, 468 U.S. at 923 

(citing Franks).  This aspect of the Leon analysis parallels the Franks analysis 

set forth earlier. 

Here, Deputy Creager, as a purported “court recognized gang 

expert,” knew or should have known that the affidavit was false and 
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materially misleading in numerous ways, and the district court erred in 

concluding otherwise.  First, the affidavit began with boilerplate recitations 

regarding the huelga bird, the number 14, the number 4, and roman 

numerals that did not apply to Mr. Martinez, but the affidavit did not 

clarify that those recitations were not relevant.  A reasonable officer would 

know that probable cause is not supplied by merely reciting facts that 

generally indicate gang membership, when those facts are not relevant to 

the individual under investigation.  See United States v. Grant, 682 F.3d 827, 

841 (9th Cir. 2012) (“A reasonable officer would know that probable cause 

is not supplied by stating everything one knows about a particular item 

one would like to find to solve a murder.”). 

Second, Deputy Creager knew or should have known that Mr. 

Martinez’s “money symbol” tattoos were not indicators of Norteno gang 

affiliation, particularly when considered in conjunction with his other 

tattoos.  ER 199; see Chesher, 678 F.2d at 1362.  Third, Deputy Creager solely 

described personal items containing the color red, and did not mention 

numerous blue items found in the vehicle.   

Fourth, Deputy Creager knew or should have known that his B pod 

housing statement was materially misleading by omission.  By reporting 

less than the “total story,” the deputy gave the false impression that Mr. 

Martinez was affiliated with Nortenos.  Stanert, 762 F.2d at 780.   
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4. The Affidavit Does Not Satisfy the “Good Faith” Exception 

Under Nora and Messerschmidt  

The fact that a suspect has been observed possessing a firearm 

provides probable cause to seize that firearm, but does not give rise to 

probable cause to believe that he will own other firearms.  See Nora, 765 F.3d 

at 1059 (finding that affidavit failed to establish “a fair probability . . . that 

Nora owned other firearms, in addition to the single firearm the officers 

had observed”) (emphasis in original).   

In Nora, officers saw the defendant run into a house with a gun in his 

hand but exit without it, “giving the officers reason to believe it was still 

inside.”  Id.  However, rather than obtaining a warrant solely for that 

firearm, officers obtained a warrant authorizing the seizure of “[f]irearms, 

assault rifles, handguns of any caliber and shotguns of any caliber,” as well 

as ammunition for such firearms.  Id. at 1058.  

The Nora Court relied on Weber, noting that in Weber, “[a]lthough the 

expert’s opinion described three classes of suspects likely to possess the 

broad range of child pornography materials described in the warrant, the 

government failed to demonstrate that the defendant belonged to one of 

those classes.”  Nora, 765 F.3d at 1059.  While the affidavit in Nora 

established that the defendant had prior firearms convictions, the affidavit 

failed to show why individuals with prior firearms convictions would tend 

to own multiple firearms.  Id.  “Nor did the affidavit contain other facts 
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tying Nora himself to firearms beyond the one he had been observed 

carrying.”  Id. (citing Weber, 923 F.2d at 1340-41).  

Here, applying the analysis in Nora, even assuming the affidavit 

“suggested a possible affiliation with the Norteno street gang,” ER 28, it 

“didn’t show why that class of suspects would tend to own multiple 

firearms.”  Nora, 765 F.3d at 1059.  “Nor did the affidavit contain other facts 

tying [Mr. Martinez] himself to firearms beyond the one” that had already 

been seized from his car.  Id; see id. (“Were we to hold that this evidence 

suffices for probable cause, officers would have free rein to search a 

suspect’s home anytime the suspect had prior firearms convictions and was 

spotted with a single gun, whether near his home or not.”).  

Instead, the only articulable basis offered by Deputy Creager was 

that “gang members often possess weapons such as firearms, knives, bats 

etc.”  ER 190.   However, claims regarding habits of “gang members” 

cannot support application of the good faith exception here, because the 

affidavit did not even assert that Mr. Martinez was a gang member.  See 

Weber, 923 F.2d 1338, 1345; Underwood, 725 F.3d at 1083 (rejecting good faith 

exception where affidavit relied on irrelevant allegation regarding class of 

“drug traffickers”).  

The district court here relied on the “good faith” exception on 

grounds that based on the allegations in the affidavit, Mr. Martinez’s home 
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“might” contain firearms.  ER 28.12  However, the court did not address 

whether reasonable judges would find probable cause on this showing, and 

did not address or distinguish Nora.  The court also relied in part on 

Deputy Creager’s purported gang expertise, ER 29, while recognizing that 

Deputy Creager could be “severely mistaken” regarding an allegation in 

the affidavit that fell squarely within his area of expertise.  ER 23.   

The court concluded that if evidence of gang membership was found, 

it would help to show that any firearms in the home belonged to him.  ER 

31.  This statement impermissibly relies on two possible future events as a 

basis to issue a warrant:  if evidence of gang membership is found, and if 

firearms are found, then the gang evidence would be useful to prove 

ownership of firearms that might be found.  Compare Weber, 923 F.3d at 

1345 (“It goes without saying that the government could not search 

Weber’s house for evidence to prove Weber was a collector merely by 

alleging he was a collector.”).  

In support, the court relied on Messerschmidt, while failing to address 

the numerous distinguishing aspects of Messerschmidt – many of which the 

district court itself had raised at oral argument.  ER 35-36.  A comparison of 

                                           
12 The court also noted that if there were firearms in the house, it would be 
a crime for Mr. Martinez to possess them.  ER 28.  However, the fact that it 
would be a crime if firearms were found says nothing about whether they 
are likely to be there.   
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the facts in this case to Messerschmidt compels the conclusion that the Leon 

“good faith” exception does not apply.   

As the Supreme Court summarized the facts in Messerschmidt:  “The 

warrant authorized a search for all guns and gang-related material, in 

connection with the investigation of a known gang member for shooting at 

his ex-girlfriend with a pistol-gripped sawed-off shotgun, because she had 

‘call[ed] the cops’ on him.” Messerschmidt, 565 U.S. at 539.  Additionally, the 

affidavit reported that the officer had “conducted an extensive background 

search on the suspect.”  Id. at 540.  The affidavit concluded that “’ the 

recovery of the weapon could be invaluable in the successful prosecution 

of the suspect involved in this case, and the curtailment of further crimes 

being committed.’”  Id.; ER 239 (Messerschmidt affidavit).   

The Messerschmidt Court noted that “[e]ven if the scope of the 

warrant were overbroad in authorizing a search for all guns when there 

was information only about a specific one,” the scope of the firearms clause 

was not unreasonable because “that specific one was a sawed-off shotgun 

with a pistol grip, owned by a known gang member, who had just fired the 

weapon five times in public in an attempt to murder another person, on the 

asserted ground that she had ‘call[ed] the cops’ on him.”  Messerschmidt, 

565 U.S. at 548.   As the Court summarized:  

 

Evidence of one crime is not always evidence of several, but given 
Bowen’s possession of one illegal gun, his gang membership, his 
willingness to use the gun to kill someone, and his concern about the 
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police, a reasonable officer could conclude that there would be 
additional illegal guns among others that Bowen owned. 

Id. at 548-49.  Additionally, given the suspect’s threat to kill his girlfriend, 

“a reasonable officer could believe that seizure of any firearm in the 

suspect’s possession was necessary to prevent further assaults on the 

victim.” Grant, 682 F.3d at 840 (discussing Messerschmidt).   

Finally, a reasonable officer could view the suspect’s attack as 

motivated by “a desire to prevent her from disclosing details of his gang 

activity to police.”  Messerschmidt, 565 U.S. at 550.  “Gang evidence could 

thus help to establish motive for the crime and could support bringing 

additional charges against the suspect.”  Grant, 682 F.3d at 840.   

The Messerschmidt majority made clear that it would not have found 

“good faith” on broader facts.  Messerschmidt, 565 U.S. at 549 n.3 (rejecting 

dissent’s “caricature” of majority’s analysis, which dissent had framed as 

“‘because Bowen fired one firearm, it was reasonable for the police to 

conclude . . . that [he] must have possessed others’”) (quoting Sotomayor, 

J., dissenting).   

The facts of this case are a far cry from the extremely unusual 

circumstances in Messerschmidt.  Mr. Martinez had not shot a weapon and 

had not threatened anyone, was not a known gang member, and was not 

accused of having committed any acts for the benefit of a gang.  Compare 

Messerschmidt, 565 U.S. at 550-51 (noting that affidavit stated that subject 

was a known gang member who could be found in California law 
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enforcement gang database).13  Additionally, unlike Messerschmidt, the 

allegation of possible gang affiliation in this case was “not in any way 

related to the misdemeanor conviction for domestic violence,” as the 

government conceded.  ER 43.   

Finally, unlike Messerschmidt, the firearm found in Mr. Martinez’s 

vehicle had been seized, and was not sought by the warrant.  The fact that 

Deputy Creager had seized a gun from a car driven by Mr. Martinez did 

not provide reasonable grounds to believe additional firearms would be 

found at his house.  Nora, 765 F.3d at 1060-61.  As in Nora, the absence of 

any of the aggravating circumstances identified in Messerschmidt 

demonstrates that the “good faith” exception does not apply.   

As this Court has explained in logic that applies equally here, 

“Messerschmidt concerned whether the police relied in good faith on a 

warrant to search for a wide variety of evidence when the warrant alleged 

a seemingly narrow one.  In other words, the legal challenge in that case 

rested on the warrant’s purported overbreadth.”  Grant, 682 F.3d at 840-41.  

Here, in contrast, “the problem is much more basic:  it concerns whether 

[Creager] relied in good faith on a warrant to search [Mr. Martinez’s] home 

at all.”  Id. at 841.   

                                           
13 Deputy Creager never mentioned California’s gang database.  Given his  
purported expertise in this area, the conclusion should be drawn that he 
did not find Mr. Martinez in any California gang database, and the 
magistrate should have been so informed.   
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Deputy Creager’s Statement of Probable Cause relied on two 

boilerplate paragraphs that did not articulate why Mr. Martinez (or any 

individual with the characteristics described by Deputy Creager) would 

possess additional firearms.  Underwood, 725 F.3d at 1083; Weber, 923 F.2d at 

1345.  As in Grant, Luong, Underwood, and Weber, the good faith exception 

does not apply to this facially deficient affidavit.  The affidavit relied on 

cherry-picked details; omitted countervailing information which the affiant 

knew or should have known was false or misleading; relied on conclusory 

assertions regarding an irrelevant class of persons; and contained 

“rambling boilerplate recitations designed to meet all law enforcement 

needs.”  Weber, 923 F.3d at 1345. 

V. Under Rehaif, There Was Insufficient Evidence to Prove the 

Knowledge Element on Both Counts  

A.  The Evidence is Insufficient to Prove Knowledge of the 

“Misdemeanor Crime of Domestic Violence” Conviction, Requiring 

Reversal 

Rehaif holds that an element of § 922(g) is the defendant’s knowledge 

of his own prohibited status at the time of his possession of the firearm:  

 
We hold that the word ‘knowingly’ applies both to the defendant’s 
conduct and to the defendant’s status. To convict a defendant, the 
Government therefore must show that the defendant knew he 
possessed a firearm and also that he knew he had the relevant status 
when he possessed it. 
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Rehaif, 139 S.Ct. at 2194.  The government thus has the “obligation to prove 

a defendant’s knowledge of his status.”  Id. at 2198.  

In this case, there was insufficient evidence that Mr. Martinez had the 

necessary knowledge that he had a conviction for a “misdemeanor crime of 

domestic violence.” 18 U.S.C. § 921(a)(33) (defining “misdemeanor crime of 

domestic violence”); compare United States v. LeVeque, 283 F.3d 1098, 1106 

(9th Cir. 2002) (reversing Lacey Act conviction for insufficient evidence 

because there was no evidence “that the defendant actually kn[e]w,” at  

time of offense, that taking violated state law).  The indictment did not 

allege Mr. Martinez’s knowledge of his conviction at the time he possessed 

the firearms.  ER 242-43.  The stipulated facts did not require the court to 

find that knowledge.  ER 129-32.  There was neither direct nor 

circumstantial evidence of Mr. Martinez’s knowledge of his relevant status 

at the relevant time.  See Rehaif, 139 S.Ct. at 2198 (citing Staples v. United 

States, 511 U.S. 600, 615 n. 11 (1994) (“knowledge can be inferred from 

circumstantial evidence”)).  “[A] reasonable suspicion or probability of 

guilt is not enough.  Guilt, according to the basic principles of our 

jurisprudence, must be established beyond a reasonable doubt.” United 

States v. Espinoza-Valdez, 889 F.3d 654, 659 (9th Cir. 2018).  Here, it was not.  
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B. Although Rehaif was Decided after Trial, the Error is Plain Because 

Rehaif is the Law in Effect at the Time of Appellate Review 

In Henderson v. United States, the Supreme Court held that, regardless 

of “whether a legal question was settled or unsettled at the time of trial,” 

an error is “plain” so long as the error was plain at the time of appellate 

review.  568 U.S. 266, 279 (2013).  The Court based its decision on “[t]he 

general rule . . . that an appellate court must apply the law in effect at the 

time it renders its decision.”  Id. at 271 (citation and quotation marks 

omitted).  

Rehaif is the law in effect at the time of appellate review of this case. 

Because the government did not meet its obligation under Rehaif to prove 

Mr. Martinez’s knowledge of his prohibited status, this Court must find 

plain error.  

C. The Error Affected Mr. Martinez’s Substantial Rights. 

This Court has stated that “plain-error review of a sufficiency-of-the-

evidence claim is only ‘theoretically more stringent’ than the standard for a 

preserved claim.”  Flyer, 633 F.3d at 917.  “When a conviction is predicated 

on insufficient evidence, the last two prongs of the [plain-error] test will 

necessarily be satisfied:  A defendant’s ‘substantial rights,’ as well as the 

‘fairness’ and ‘integrity’ of the courts, are seriously affected when someone 

is sent to jail for a crime that, as a matter of law, he did not commit.”  

Case: 18-10498, 08/13/2019, ID: 11396042, DktEntry: 26, Page 70 of 73



 

62 
 

United States v. Cruz, 554 F.3d 840, 845 (9th Cir. 2009).  Accordingly, the 

error here affected Mr. Martinez’s substantial rights, requiring reversal. 

CONCLUSION 

 For the foregoing reasons, the Court should reverse and remand with 

instructions to suppress all or part of the evidence, and should reverse on 

both counts for insufficient evidence on the knowledge element.  
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STATEMENT OF RELATED CASES 

Undersigned counsel is aware that the following cases also raise an 

issue regarding Rehaif v. United States, 139 S.Ct. 2191 (2019):  

United States v. Luong, No. 16-10213 

United States v. Winn, No. 18-10473 
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