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INTRODUCTION 

After California’s passage of Proposition 64, the vehicle search in this 

case cannot be justified under the automobile exception, as two courts 

have now concluded on similar facts.  United States v. Maffei, 2019 WL 

5102611 (N.D. Cal. Oct. 11, 2019), appeal pending, No. 19-10389; People v. 

Lee, 40 Cal.App.5th 853, 862 (Oct. 3, 2019).  The government’s attempt to 

rely on conflicting federal law must be rejected.   

Additionally, the search of Mr. Martinez’s house violated the Fourth 

Amendment.  The search warrant was the tainted fruit of the unlawful 

automobile search; it was not supported by probable cause; it was 

deficient under Franks v. Delaware, 438 U.S. 154 (1978); and it cannot be 

saved by the “good faith” exception.   

Finally, Mr. Martinez’s convictions must be reversed in light of 

Rehaif v. United States, 139 S.Ct. 2191 (2019).   

ARGUMENT 

I. The Search of Mr. Martinez’s Vehicle Was Unlawful  

A. The Traffic Stop Was Prolonged Beyond its Mission 

The odor of marijuana alone is no longer sufficient to justify a vehicle 

search by California officers pursuant to the automobile exception.  Maffei, 

2019 WL 5102611, *8.  The district court’s decision here was “flawed 

because it ‘relied on cases that arose before decriminalization.’” Id.; Lee, 40 
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Cal.App.5th at 862 (probable cause requires “additional evidence beyond 

the mere possession of a legal amount”).   

The government argues that Deputy Creager did not extend the vehicle 

stop under Rodriguez v. United States, 135 S.Ct. 1609 (2015), by asking 

“marijuana questions” and searching the vehicle.  Appellee’s Brief (“AB”) 

15. 

The government is incorrect.  United States v. Landeros, 913 F.3d 862, 867-

70 (9th Cir. 2019) (extension of traffic stop by “several minutes” violated 

Rodriguez).  The “marijuana questions” and time spent searching the 

vehicle based on marijuana smell unquestionably “add[ed] time.”  United 

States v. Evans, 786 F.3d 779, 786 (9th Cir. 2015); Excerpts of Record (“ER”) 

149; 162-69.  

The government claims that Deputy Creager “had a duty” to 

investigate the “strong odor” of marijuana, because it is illegal in California 

to drive while under the influence of marijuana.  AB 15, 18-19.  However, 

Deputy Creager did not describe any factors consistent with driving under 

the influence, such as erratic driving, smoke in the vehicle, or indicia of 

impairment.  Compare Commonwealth v. Crann, 469 Mass. 24 (Mass. S.Ct. 

2014) (noting absence of facts indicating driving under influence of 

marijuana); Maffei, 2019 WL 5102611, *9 (same); Lee, 40 Cal.App.5th at 866 

(same).    

The government refers vaguely to “other suspicious circumstances,” 

and argues at several points that Deputy Creager did not have to assume 
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that Mr. Martinez was truthful when he stated that he had a little sack and 

a little blunt, and had not been smoking it.1  AB 19, 25.  In support, the 

government cites United States v. Gray, 772 F.App'x 565, 566 (9th Cir. 2019) 

(unpublished), in which the officer smelled marijuana in the vehicle and 

asked the driver who had been “smoking bud.”  Here, Deputy Creager did 

not ask that question.  The driver in Gray then denied having marijuana in 

the vehicle and denied having smoked marijuana, but a drug dog alerted 

on the vehicle.  Id. Here, unlike Gray, Mr. Martinez did not say anything 

that was contradicted by other evidence.   

The government also claims that the stop was not prolonged because 

“the deputies would have needed to impound the SUV.”  AB 16.  This is 

plainly contradicted by the record.  As Deputy Creager stated in his report, 

the vehicle was left by the side of the road “[d]ue to the high volume of 

priority calls tying up all S.O. deputies at the time and Martinez’ request,” 

so that his wife could pick it up.  ER 151.   

Alternatively, the government argues that if the traffic stop was 

extended beyond its mission, it was justified by ”’new grounds of criminal 

activity’” that “’continued to unfold.’” AB 17 (citing United States v. Mayo, 

394 F.3d 1271, 1276 (9th Cir. 2005)).  The government provides a list of 

                                           
1 Mr. Martinez has argued that his statements in response to the “marijuana 
questions” should not be considered. Appellant’s Opening Brief (“AOB”) 
26-29; infra pp. 10-12.  Those questions impermissibly extended the stop, 
and his responses were not voluntary or Mirandized.   
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purported “red flag[s],” including the tinted windows and dealer plates; 

marijuana odor; the fact that Deputy Creager and Mr. Martinez recognized 

each other; the license, insurance, and registration violations; and Mr. 

Martinez’s statements.  AB 17-18.  However, in Mayo, the facts plainly 

indicated narcotics trafficking.  Mayo, 394 F.3d at 1276 (possible narcotics 

transaction in motel parking lot; suspicious credit card activity; apparent 

chemical odor associated with methamphetamine). 

Under Rodriguez, the extension of the stop must be tied to reasonable 

suspicion of another crime in progress, but here, the government solely 

claims that “further investigation” was needed.  AB 18.  Landeros, 913 F.3d 

at 870 (officers lacked reasonable suspicion that passenger had committed 

crime).  

The government contends that “binding precedent” precludes the 

Court from excluding marijuana odor from the analysis of reasonable 

suspicion.  AB 18 (citing United States v. Arvizu, 534 U.S. 266, 274-75 (2002), 

and United States v. Valdez-Vega, 738 F.3d 1074, 1078-79 (9th Cir. 2013) (en 

banc)).  But the circumstances in totality do not justify the additional time 

spent because a valid investigatory detention must be based on a 

“’particularized and objective basis’ for suspecting legal wrongdoing.”  

Arvizu, 534 U.S. at 273 (citation omitted).  An officer’s “mere ‘hunch’” is 

insufficient.  Id. at 274 (citation omitted).   

The mere smell of marijuana emanating from the vehicle – even when 

considered with the statements and other circumstances –  indicates 
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nothing more than the possible transportation of marijuana for personal 

use, which is deemed lawful by Cal. Health & Safety Code § 11362.1.  

Maffei, 2019 WL 5102611, *9.     

The government repeatedly argues that Deputy Creager was not 

required to “rule out the possibility of innocent conduct.”  AB 17, 19-20, 25. 

One California court recently rejected a similar argument, holding that 

“there must be evidence—that is, additional evidence beyond the mere 

possession of a legal amount—that would cause a reasonable person to 

believe the defendant has more marijuana.”  Lee, 40 Cal.App.5th at 862 

(emphasis in original).   

Arvizu, Valdez-Vega, and Tiong involved stops near the border, on 

unusual facts that gave rise to reasonable suspicion of smuggling or 

trafficking.  Arvizu, 534 U.S. at 271; Valdez-Vega, 738 F.3d at 1079, 1080-81; 

United States v. Tiong, 224 F.3d 1136, 1140 (9th Cir. 2000).  The other cases 

cited by the government are similarly off-point.  AB 16-19 (citing United 

States v. Sokolow, 490 U.S. 1 (1989) (airline passenger fit “drug courier” 

profile based on multiple factors); and United States v. Johnson, 713 

Fed.App'x 687, 688-89 (9th Cir. 2018) (unpublished) (reasonable suspicion 

of drug trafficking based on multiple factors)).  
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B. There Was No Probable Cause for A Vehicle Search 

1. State Law Curtails Police Authority 

In assessing the legality of the vehicle search, the government argues 

that the Court should ignore California’s legalization law, and should 

instead rely on federal law, under which marijuana remains “wholly 

criminalized.”2 AB 21-23. 

   The government ignores the decisions cited by Mr. Martinez which 

concluded that federal law was not controlling on this issue.  O’Neal v. 

Johnson, 2017 WL 416128, *9 (E.D. Cal. 2017) (arrest based on state law 

depends on elements of state law); Craan, 469 Mass. at 34 

(decriminalization initiative “must be read as curtailing police authority to 

enforce the Federal prohibition of possession of small amounts of 

marijuana”)).   

  The government fails to meaningfully distinguish United States v. 

$186,416.00 in U.S. Currency, 590 F.3d 942, 948 (9th Cir. 2010), in which this 

Court held that the search of a marijuana dispensary violated the “Fourth 

Amendment right against unreasonable searches and seizures, in light of 

the absence of probable cause under state law.”   

                                           
2 In fact, the federal government has legalized industrial hemp when 
grown in compliance with federal law, which is the same plant, with the 
same smell, but with a lower content of THC.  Agricultural Act of 2018, 
Pub. L. 115-334; Agricultural Act of 2014, Pub. L 113-79.  
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  The government claims that $186,416.00 “has no bearing here” because 

it did not involve the automobile exception. AB 22.  To the contrary, the 

Court’s determination that the search was illegal under Franks involved 

application of the same Fourth Amendment principles regarding probable 

cause.    

  Citing United States v. Cormier, 220 F.3d 1103, 1111 (9th Cir. 2000), the 

government argues that state law is only controlling in the context of 

inventory searches and search incident to arrest.  AB 21-22.  But Cormier 

recognized that state law will be relevant “when the constitutional test for 

determining the legality of a search incorporates state law.”  Cormier, 220 

F.3d at 1112.   The decision in $186,416.00 did not involve an inventory 

search or search incident to arrest.   

  A search conducted by a state officer, for a purported violation of state 

law, under the automobile exception, requires the search to be one that the 

magistrate could authorize under that state law.  United States v. Ross, 456 

U.S. 798, 823 (1982).  This justifies “incorporation of state law” for the same 

reasons identified in Cormier.  Cormier, 220 F.3d at 1111; Welsh v. Wisconsin, 

466 U.S. 740, 754 (1984) (whether Fourth Amendment authorizes 

warrantless in-home arrest for minor offense depends on classification of 

offense under state law).  

The government also relies on inapposite authorities involving the 

reasonableness of searches and arrests committed in violation of state 

procedural requirements, or in violation of more expansive state privacy 
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rights.  AB 21 (citing Virginia v. Moore, 553 U.S. 164, 176 (2008) (state law 

requiring summons rather than arrest); California v. Greenwood, 486 U.S. 35, 

43-44 (1988) (state law regarding expectation of privacy)).3

Indeed, in United States v. Becerra-Garcia, 397 F.3d 1167, 1171-72 (9th Cir.

2005), the Court distinguished between procedural rules, which were not 

determinative, and the “criminal trespass laws of the tribal nation.”   

Finally, the government argues that Deputy Creager’s sole reliance on 

state law is not relevant, AB 22-23, but again ignores $186,416.00, which 

found state law controlling in part because the state agency never 

“indicated that it was pursuing a violation of federal law.”  590 F.3d at 948. 

The authorities cited by the government instead address whether “pretext” 

stops were lawful based on known facts, even though officers had ulterior 

motives.  See, e.g., United States v. Ramirez, 473 F.3d 1026, 1030-31 (9th Cir. 

2007) (“collective knowledge” doctrine); Whren v. United States, 517 U.S. 

806, 813 (1996); Arkansas v. Sullivan, 532 U.S. 769, 771-72 (2001). 

2. There Was No Probable Cause Under State Law

The government argues that People v. Strasburg, 148 Cal.App.4th 1052 

(2007), and People v. Waxler, 224 Cal.App.4th 712 (2014), are still controlling, 

and cites People v. Fews, 27 Cal.App.5th 553 (2018).  AB 23-24. 

3 United States v. Brobst, 558 F.3d 982, 989-90 (9th Cir. 2009), did not identify 
the state law at issue.  
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To the contrary, as the Lee court explained, “[w]hile Waxler was the 

leading case addressing probable cause to search a vehicle following the 

decriminalization of marijuana, it does little to help resolve similar issues 

following recreational legalization.” Lee, 40 Cal.App.5th at 864.  Similarly, 

“[t]he 2016 amendments to the Health and Safety Code . . . appear to 

undercut much of Strasburg’s probable cause analysis.”  Id.4  

The court in Lee also rejected the government’s reliance on Fews.  

Similar to the facts here, the defendant in Lee was stopped because his 

vehicle had no front license plate and had tinted windows.  Lee, 40 

Cal.App.5th at 857.  His license was suspended.  Id. at 858.  A small amount 

of marijuana was found during a pat-down. Id.    

The Lee court distinguished Fews in an analysis that also applies here, 

noting that the vehicle in Fews was stopped in an area “known for drug 

sales and drug-related violence.” Id. at 865.  The Fews driver behaved 

suspiciously and was observed holding a half-burned cigar, which he 

confirmed contained marijuana. Id.  Officers also smelled burned 

marijuana.  Id.   

4 The government also cites People v. Fuggins, 2019 WL 1512645 (2019) 
(unpublished/noncitable)), and People v. Camps-Barajas, 2017 WL 2829167 
(2017) (unpublished/noncitable).  AB 24, 27.  These cases cannot be cited. 
Cal. Rules of Court, rule 8.1115; People v. Williams, 176 Cal.App.4th 1521, 
1529 (2009); Vizcarra-Ayala v. Mukasey, 514 F.3d 870, 876 n.3 (9th Cir. 2008). 
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Maffei also distinguished Fews, holding that “[a]lthough the government 

is correct that marijuana remains highly regulated under California law, 

Fews does not provide a basis for the overarching proposition that officers 

may still search vehicles to determine if the occupants’ possession of 

marijuana conforms to the law based on odor alone.”  Maffei, 2019 WL 

5102611, *8; id. at *9 (“[c]ontext matters”).    

Lingo v. City of Salem, 832 F.3d 953 (9th Cir. 2016), also fails to support 

the government.  Id. at 961 (state law prohibited defendant from possessing 

marijuana).  

3. Mr. Martinez’s Statement Would Not Change the Analysis, but

Should Not Be Considered

The government argues that Mr. Martinez’s own statement that he had 

a “blunt” in the vehicle gave rise to probable cause under California law.  

AB 25.  Mr. Martinez disagrees.  AOB 29-31; supra pp. 1-5, 8-10; Lee, 40 

Cal.App.5th at 862.  

Mr. Martinez also argues that this Court should not consider his 

statements because they were not voluntary and not Mirandized.  AOB 26-

28. The government has already conceded that the district court did not

resolve the Miranda or consent issues.  Gov. Opp. to Bail, Dkt. 4, at 14.  

The government now argues that the district court rejected his 

argument “by considering his statements.”  AB 30.  The government is 
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bound by its prior argument, and there is no indication that the court 

intended to resolve this disputed issue. 

The government also argues that Miranda warnings were not required, 

citing, inter alia, United States v. Medina-Villa, 567 F.3d 507, 520 (9th Cir. 

2009).  AB 28-30.  The stop in Medina-Villa, unlike this case, involved the 

narrow context of an “abbreviated stop[] and questioning at the border.”  

567 F.3d at 519-20; see also United States v. Anthony, 330 F.App’x 661, 632-33 

(9th Cir. 2009) (unpublished) (defendant not summoned in accusatory 

manner, and “not directly accused of any wrongdoing”); United States v. 

Davis, 530 F.3d 1069, 1081-82 (9th Cir. 2008) (defendant properly detained 

during execution of warrant; Miranda warnings not required during Terry 

questioning).    

In a footnote, the government attempts to distinguish United States v. 

Chavez, 2018 WL 4207350 (N.D. Cal. June 26, 2018).  AB 30 n.5.  But the 

ruling in Chavez that the district court distinguished here did not involve 

Miranda, ER 13, and on reconsideration in Chavez, the district court again 

“grant[ed] Cruz’s motion to suppress his statement made during the stop.”  

Chavez, 2018 WL 4207350, at *9. 

The government also argues that a Miranda violation does not require 

suppression of physical fruits.  AB 30 (citing, inter alia, United States v. 

Patane, 542 U.S. 630, 633-34 (2004) (plurality opinion)).  Here, unlike Patane, 

Mr. Martinez has argued that the un-Mirandized statements should have 

been excluded from the probable cause analysis, and that his statements 
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were not voluntary. Additionally, Patane is not binding.  CTS Corp. v. 

Dynamics Corp. of America, 481 U.S. 69, 81 (1987) (plurality opinion not 

binding).   

4. Mr. Martinez Did Not Consent to the Search  

The government argues in the alternative that Mr. Martinez explicitly 

consented to the vehicle search. AB 30.  The government acknowledges that 

the district court did not reach this issue, and concedes that if consent is 

relevant, the Court should remand.  AB 31 (citing ER 7).  

  “The government always bears the burden of proof to establish the 

existence of effective consent.”  United States v. Impink, 728 F.2d 1228, 1232 

(9th Cir. 1984).  “Consent ‘is not to be lightly inferred.’”  Id. (citation 

omitted).   

The government fails to address the actual communication between 

Deputy Creager and Mr. Martinez; the surrounding circumstances; and 

this Court’s relevant criteria.  Compare AB 31 with AOB 26-28.  Deputy 

Creager’s questioning was accusatory, and clearly conveyed that he 

intended to search the vehicle.  Mr. Martinez was acquiescing to a show of 

authority by the side of the road in an isolated, rural area.  This does not 

constitute voluntary consent.  

Additionally, neither the district court nor the government have 

addressed Mr. Martinez’s alternative argument that, at most, any 

purported “consent” must be limited to the center console, where he told 
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Deputy Creager the marijuana was located, and indicated with a lifting 

motion.  ER 135-37; 140-42; United States v. Dichiarinte, 445 F.2d 126, 129 

(7th Cir. 1971) (consent obtained to look for certain items cannot be used as 

license for general search).  The government argues that Mr. Martinez 

“placed no express limitations on the search’s scope.”  AB 31.  This is not 

the test.  Florida v. Jimeno, 500 U.S. 248, 251 (1991) (scope may be limited by 

stated object of search, and is judged by reasonable person standard).5 

II. The Search Warrant Resulted from Tainted Evidence, Requiring

Suppression or Purging from the Affidavit

The government does not dispute that if the Court finds that the 

vehicle search was unlawful, then all evidence resulting from the search of 

his home must be suppressed as tainted fruit.  AB 38.   

With respect to Mr. Martinez’s unwarned jail housing statement that 

he houses in B pod, the government argues that United States v. Williams, 

842 F.3d 1143 (9th Cir. 2016), should be limited to its “narrow” context.  AB 

39-41.  Williams applies here because Deputy Creager personally witnessed

the questioning with the goal of relying on Mr. Martinez’s response as 

evidence of gang affiliation, and the district court subsequently relied on 

the jail housing statement to conclude that the affidavit presented a 

5 A defendant “impliedly limit[s] the search if he tells them where the 
evidence they are seeking is located, in which case he would have 
authorized a search of that location only.” Alameda County District 
Attorney’s Office, Point of View, Consent Searches, at 17, available at 
http://le.alcoda.org/publications/files/CONSENTSEARCHES.pdf. 
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“colorable argument” for probable cause.  AOB 12, 33; ER 29, 186.  United 

States v. Zapien, 861 F.3d 971, 975 (9th Cir. 2017) (Miranda applies where 

officer should have known that “seemingly routine” questions were likely 

to elicit incriminating response); id. (citing cases).   

The government states that the district court’s analysis of the B pod 

statement was not internally contradictory because Miranda and probable 

cause involve “distinct” analyses.  AB 41.  But the issue is whether Mr. 

Martinez’s response was incriminating on its face.  In the context of 

Miranda, the court supplemented the affidavit with additional facts 

regarding B pod housing to conclude that the B pod statement was not 

incriminating.  ER 26.  However, in the context of Franks, the court found 

that the same supplementation was not required.  ER 21-22; 26.  The court 

then relied on the statement in its “colorable argument” analysis.  ER 29.  

The court’s own Miranda analysis demonstrates that the statement should 

have been supplemented under Franks so that it would not be materially 

misleading.  AOB 34, 45.  

Alternatively, the government argues that even if Mr. Martinez was 

questioned in violation of Miranda, suppression is not warranted under 

Patane.  AB 41-42.  The Court should not follow the plurality Patane 

opinion, and again unlike Patane, the unwarned statements were relied 

upon as part of the affidavit’s probable cause showing.    
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III. The Search Warrant Did Not Provide Probable Cause, and the 

Government Does Not Dispute that the Allegations Regarding 

“Gang Members” Were Foundationless as to Mr. Martinez   

The government argues that the search warrant affidavit provided 

probable cause to search Mr. Martinez’s apartment for possible additional 

firearms.  AB 32-37.   In support, the government points to the affidavit’s 

assertions that a stolen6 service weapon was found in a “hidden 

compartment” in Mr. Martinez’s vehicle after a traffic stop; Mr. Martinez 

cannot possess firearms; and the affidavit “highlighted details” which 

“suggested that Mr. Martinez might have Norteño ties.” AB 33, 36-37.   The 

government then cites the affidavit’s boilerplate assertion that “gang 

members often possess multiple guns and weapons.” AB 35. 

The government does not meaningfully distinguish any of the 

authorities cited by Mr. Martinez, which rejected similarly deficient 

warrants on grounds that they also failed to establish a “fair probability” 

that evidence of a crime would be found.  E.g., United States v. Perkins, 850 

F.3d 1109 (9th Cir. 2017); United States v. Nora, 765 F.3d 1049 (9th Cir. 2014); 

United States v. Underwood, 725 F.3d 1076 (9th Cir. 2013); United States v. 

Weber, 923 F.3d 1338 (9th Cir. 1990).  

                                           
6 The government does not dispute that there was no evidence connecting 
Mr. Martinez to the theft.  ER 103. 
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Instead, the government focuses on the standard of review, pursuant to 

which a magistrate’s determination of probable cause is entitled great 

deference, and argues that probable cause is “not a high bar.”  AB 37.  This 

Court should decline the government’s invitation to eviscerate the 

threshold for probable cause to encompass the affidavit here. 7   

The Fourth Amendment requires this Court to “conscientiously review 

the sufficiency of affidavits on which warrants are issued” to ensure that 

the magistrate’s issuance of the warrant was not “a mere ratification of the 

bare conclusions of others.” Illinois v. Gates, 462 U.S. 213, 239 (1983).  This 

Court must determine whether the affidavit set forth a “substantial basis” 

for probable cause.” Underwood, 725 F.3d at 1081 (citation and quotation 

marks omitted).  

The government is also incorrect that the magistrate did not clearly err. 

The government concedes that the affidavit did not assert that Mr. 

Martinez was a gang member.  AB 33.  At most, in the government’s own 

words, the affidavit merely “suggested that Martinez might have Norteño 

ties.”  Id.  The government does not dispute that under Nora, Underwood, 

and Weber, the affidavit’s assertions as to the purported habits of “gang 

7 The Supreme Court recently emphasized that probable cause imposes a 
significant burden to demonstrate “individualized suspicion.”  Carpenter v. 
United States, __ U.S. __, 138 S.Ct. 2206, 2221 (2018) (standard of 
“reasonable grounds” to believe materials “might be pertinent to an 
ongoing investigation,” was “’gigantic’ departure” that “falls well short of 
the probable cause required for a warrant”). 
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members” were thus foundationless as to Mr. Martinez.  AOB 50-51, 54; 

Underwood, 725 F.3d at 1083 (assertions regarding “drug traffickers” did not 

apply to individual described as “courier”). 

Accordingly, the affidavit here did not provide a substantial basis for 

probable cause, because it relied on assertions regarding “the behavior of a 

particular class of persons” without “lay[ing] a foundation which shows 

that the person subject to the search is a member of the class.”  Weber, 923 

F.2d at 1345.  The affidavit “suggested that Martinez might have Norteño 

ties,” AB 33, but “didn’t show why that class of suspects would tend to 

own multiple firearms,” and did not “contain other facts tying” Mr. 

Martinez “to firearms beyond the one” seized from his vehicle.  Nora, 765 

F.3d at 1059.   

With respect to the warrant’s authorization to search for “gang indicia,” 

the magistrate also clearly erred because “a mere inference of gang 

membership, without more, provides no basis for concluding that a search 

would uncover evidence of wrongdoing.”  United States v. Acosta, 110 

F.Supp.2d 918, 931 (E.D. Wis. 2000); People v. Elizalde, 61 Cal.4th 523, 539 

(2015) (“gang membership, standing alone, is not a crime”); United States v. 

Chesher, 678 F.2d 1353, 1362-63 (9th Cir. 1982) (indicia sought must be 

relevant to gang-related crime).   

The government acknowledges that numerous facts in the affidavit 

“could have had potentially innocuous explanations.”  AB 36.  

Additionally, the government has not identified anything inherently gang-
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affiliated about the Cincinnati Reds, and does not dispute the well-

documented “hustler” meaning of the “money symbol” tattoos.  AB 36; ER 

82. On this record, after the affidavit’s foundationless assertions regarding

“gang members” are set aside, the remaining allegations are plainly 

insufficient.    

IV. Mr. Martinez Met the Standard for a Franks Hearing

A. Mr. Martinez Made a Sufficient Offer of Proof

Mr. Martinez submitted an offer of proof which contradicted Deputy 

Creager’s assertions in three material areas, requiring purging or 

supplementation under Franks:   (1) purported gang jail housing; (2) 

purported gang indicia; and (3) purported gang tattoos.  AOB 37-38.   

An affiant’s omission of contradictory information, which should or 

would have been known to a reasonable officer, is sufficient to raise the 

inference that the affiant was aware of the information, and recklessly 

omitted it.  Chesher, 678 F.2d at 1361-62; United States v. Stanert, 762 F.2d 

775, 781 (9th Cir. 1985).  Accordingly, Mr. Martinez’s showing “tends to 

support an inference” of recklessness, and triggers the need for a Franks 

hearing.  Chesher, 678 F.2d at 1361-62.   

The government argues that there is a “presumption of validity” for 

information in a search warrant affidavit, AB 43, but does not dispute that 

under Chesher and Stanert, there is also a presumption that Deputy Creager 

was aware of the contradictory information, and omitted it, thereby 
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eliminating the presumption of validity.  After conducting the “copy and 

paste” procedure that Franks requires, this Court does not defer to the 

magistrate’s probable cause determination because “[i]n that scenario, we 

have nothing to which we could defer, as the magistrate made no 

determination about whether probable cause exists on the set of facts now 

before us.”  United States v. Artis, 919 F.3d 1123, 1132 (9th Cir. 2019). 

1. Omission of the Fact that General Population Inmates Also 

House in B Pod 

The government does not dispute that Deputy Creager knew or should 

have known that general population inmates are housed in B pod, and that 

jail housing information served as a proxy for gang affiliation. 

The government instead argues that Deputy Creager’s B pod housing 

statements were “accurate” regarding Norteño inmate housing.  AB 46.  

But the issue under Franks is distinct:  whether the affidavit created the 

materially misleading impression that Mr. Martinez himself was a Norteño, 

or was affiliated with Norteños.  

 The government relies on the district court’s rationale that the affidavit 

did not imply that only Norteños are housed are housed in B pod, but 

instead could be read to indicate that all Norteños are housed in B pod, or 

that B pod is one of the pods where Norteños are housed.  ER 21-22.  But 

none of these varying interpretations of where Norteños are housed 
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conveyed the key fact that general population inmates are also housed in B 

pod.  

The government argues that the affidavits in Chesher and Stanert “bear 

no resemblance to this one,” but fails to meaningfully distinguish them.  

AB 48.  Under Chesher, Deputy Creager is presumed to have known this 

information, but did not include it.   Chesher, 678 F.2d at 1362; AOB 12, 33; 

ER 29, 186.  Applying Stanert, while the affidavit’s statements regarding B 

pod housing may have been “accurate” in isolation, the government 

ignores Stanert’s holding that “technically true” statements may 

nonetheless be misleading by omission.  Stanert, 762 F.2d at 781.   

2. Inclusion of Irrelevant Signifiers and Omission of Blue Items

The government argues that the affidavit’s inclusion of irrelevant 

Norteño signifiers was not misleading.  AB 45.  In fact, the first paragraph 

of Deputy Creager’s “Statement of Probable Cause” listed a range of 

irrelevant details, conveying the impression that the entire paragraph was 

relevant to probable cause.  ER 186.  

The government also fails to address Deputy Creager’s omission of blue 

personal items in Mr. Martinez’s car, which conflicted directly with the 

Norteño theory.  ER 153. 
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3. Erroneous Claim that “Money Symbol” Tattoo Was a Norteño

Signifier

Defense expert Joshua Mason opined that Mr. Martinez’s “money 

symbol” tattoo signified materialism and “hustler” culture, and not 

Norteño affiliation, because Norteño tattoos containing an “S” would be 

“crossed out” with a K or X.  ER 199.  He provided examples of imagery 

from popular culture and gang artwork containing these two distinct 

symbols.  ER 207-09.   

The government argues that Joshua Mason’s expert opinion did not 

undermine Deputy Creager’s assertions that Mr. Martinez’s “money 

symbol” tattoo was a Norteño signifier.  AB 43-44.  Citing United States v. 

Skates, 2019 WL 634649, *9 (N.D. Cal. 2019), the government appears to 

question Mr. Mason’s expertise.  AB 44 & n.7.  In Skates, however, the same 

district court judge who presided here allowed Mr. Mason to testify as an 

expert witness regarding Norteño street and prison gangs.  Id. at *9 (“Mr. 

Mason’s experience includes 15 years of personal involvement in ‘Latino 

and prison gang culture,’ ‘in settings that included juvenile and adult 

incarceration, group homes, treatment centers and neighborhoods across 

California.’).8   

      The government also argues that an expert’s report must be “sworn” to 

qualify as a reliable offer of proof under Franks.  AB 43.  To the contrary, 

8 Mr. Mason did not address “Salinas-based Norteño cliques,” so the Skates 
court ruled that he had no expertise in that area.  Id.  
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Franks permits “otherwise reliable statements.” Franks, 438 U.S. at 171.  The 

government did not object on this basis in the district court, so Mr. 

Martinez had no opportunity to address it before the record was closed.  

Moreover, apart from offering his expert opinion, Mr. Mason’s report also 

included numerous images from popular culture, including an image from 

Sureno artwork containing the “money symbol” tattoo, providing 

independent evidence that this symbol is not indicative of Norteño 

affiliation.  ER 209.   

The government attempts to argue that Deputy Creager’s affidavit 

was not shown to be inaccurate, but the government itself erroneously 

conflates the “money symbol” tattoo that Mr. Martinez had with the 

“letter S with lines through it” that Mr. Mason described as disrespectful 

to Sureños.  AB 44.  Compare ER 208 (anti-Sureno S with overlaid X) with 

ER 222 (Mr. Martinez’s dollar sign tattoo).    

Finally, the government argues that Mr. Mason’s opinion did not 

make a “substantial preliminary showing” that Deputy Creager’s 

assertion was intentionally or recklessly false.  AB 44.  However, because 

the false statements pertain to Deputy Creager’s claimed area of expertise, 

there is a sufficient inference of recklessness. Chesher, 678 F.2d at 1361-62.   
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B. The Challenged Portions of the Affidavit were Necessary to 

Probable Cause 

The government argues that the challenged portions of the affidavit 

were not material to probable cause, and contends that the district court 

did not need to address materiality.  AB 47.  In fact, in its Leon analysis, the 

district court specifically relied on the statements regarding the “money 

symbol” tattoo and B pod housing to conclude that the affidavit provided a 

“colorable argument” for probable cause.  ER 28.    

The government contends that probable cause would still have been 

established by the firearm in Mr. Martinez’s vehicle, plus his status as a 

prohibited person, “coupled with unchallenged indicators of potential 

gang membership.” AB 48.  The government has not identified what 

“unchallenged indicators” would have remained in the affidavit following 

the Franks cut-and-paste analysis, which would have excised irrelevant 

gang signifiers, and would have supplemented the remaining allegations 

so that they were not misleading on their face, including but not limited to:  

(1) Mr. Martinez had both red and blue personal items in his vehicle; (2) his 

money symbol tattoo was not gang-related; and (3) general population 

inmates are also housed in B pod. 
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V. Leon Is Inapplicable to the Search of the Home, and Reasonable 

Judges Would Not Find Probable Cause 

The search warrant affidavit in this case cannot be saved by Leon’s 

“good faith” exception, which is inapplicable for the reasons previously 

argued.  AOB 34-58; supra pp. 18-23.   

The affidavit also falls short of each of the additional benchmarks 

identified in Leon.  First, it did not set forth a “colorable argument” that 

evidence of a crime would be found.  E.g., Nora, 765 F.3d at 1059; 

Underwood, 725 F.3d at 1083; Weber, 923 F.3d at 1345.  The government 

attempts to rely on the magistrate’s own issuance of the warrant as 

evidence that reasonable judges would find that the affidavit established 

probable cause, but every warrant analyzed under Leon shares that 

characteristic.9  AB 52.   

Second, in 2017, well-established law demonstrated that it would be 

objectively unreasonable to seek a warrant for gang indicia or firearms on 

these facts.  E.g., Nora, 765 F.3d at 1059; Elizalde, 61 Cal.4th at 539; 

Messerschmidt v. Millender, 565 U.S. 535 (2012).  The government does not 

dispute that under Leon, Deputy Creager must “have a reasonable 

knowledge of what the law prohibits.”  Leon, 468 U.S. at 919 n.20.  Here, it 

was well-established in 2017 that the law does not prohibit gang 

                                           
9 The Leon Court was referring to conflicting opinions reached by appellate 
judges during federal review of the warrant.  United States v. Leon, 468 U.S. 
897, 926 (1984).   
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membership, and the affidavit did not set forth any allegation that Mr. 

Martinez was suspected of committing gang-related crimes.  It was also 

well-established that allegations of wrongdoing based on membership in a 

class (e.g. that “gang members” possess firearms) must allege that the 

subject of the warrant is a member of the class.  Underwood, 725 F.3d at 1083 

(distinguishing “courier” from “drug trafficker”). 

Once the irrelevant profiling allegations are set aside, the affidavit did 

not set out “any plausible connection” to Mr. Martinez’s home, Elmore, 917 

F.3d at 1078, and contained “no appreciable indicia of probable cause.”  

United States v. Luong, 470 F.3d 898, 898 (9th Cir. 2006).    

Third and fourth, unlike the detectives in Leon, Deputy Creager did not 

conduct an “extensive investigation,” and did not obtain review by a 

supervisor or prosecutor.  Leon, 468 U.S. at 901-02; Underwood, 725 F.3d at 

1087-88.   

The government makes a cursory claim that Messerschmidt supports its 

position, AB 54, but as Mr. Martinez has outlined at length, Messerschmidt 

confronted facts that were far more egregious.  AOB 56-58.  In the context 

of a warrant for additional firearms based on allegations of gang-related 

conduct, Messerschmidt sets a significant bar for demonstrating good faith, 

and this affidavit falls far short.  

Cases cited by the government do not support its position.  AB 52-53 

(citing United States v. Jobe, 933 F.3d 1074, 1077-78 (9th Cir. 2019) (affidavit 

sufficient despite failing to mention digital devices as location where 
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relevant documents might be found); United States v. Crews, 502 F.3d 1130, 

at 1137-38 (9th Cir. 2007) (affidavit made sufficient link between evidence 

sought and address); United States v. Clark, 31 F.3d 831, 835-36 (9th Cir. 

1994) (description of unusual energy consumption was sufficient in 

marijuana cultivation case); United States v. Needham, 718 F.3d 1190, 1195-96 

(9th Cir. 2013); (applicable law unclear at time of search); United States v. 

Elmore, 917 F.3d 1068, 1078 (9th Cir. 2019) (same).   

The government cites United States v. Garay, 938 F.3d 1108, 1113-14 (9th 

Cir. 2019), but acknowledges that Garay expressly distinguished 

Underwood.  AB 53.  The affidavits averred that the defendant fell within a 

class of persons (felons who are prohibited from possessing guns) that was 

likely to use mobile phones to communicate about firearms.  Id.  Garay 

found that unlike Underwood, the allegations based on profiling were 

sufficiently connected to the defendant and the facts.  Id. at 1113-14.   

Finally, the Court should reject the government’s cursory argument 

that there was “no misconduct,” so that the deterrence purpose of the 

exclusionary rule would not be served.  AB 54.  The deterrence purpose is 

served here because the affiant did not “act[] as a reasonable officer would 

and should act in similar circumstances.”  Leon, 468 U.S. at 920; Maffei, 2019 

WL 5102611, *13 n.31 (rejecting government’s “superficial and 

unpersuasive” argument that suppression was not warranted because 

officers did not engage in deliberate, reckless, or grossly negligent 

conduct).   
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As the Maffei court explained, Herring and Streiff, cited by the 

government, “reflect attenuating factors not present here.”  Id. 

(distinguishing Herring v. United States, 555 U.S. 135 (2009), and Utah v. 

Streiff, 136 S. Ct. 2056, 2059 (2016)).  Moreover, this Court has distinguished 

Herring where the officer’s own negligence led to the constitutional 

violation.  United States v. Camou, 773 F.3d 932, 945 (9th Cir. 2014).   

VI. Leon Does Not Save the Vehicle Search 

For the first time on appeal, the government argues that the vehicle 

search should be upheld under Leon’s good faith exception.  AB 50.   

Leon requires officers to have reasonable knowledge of what the law 

prohibits.  Leon, 468 U.S. at 919 n.20.  Here, the text of California Health & 

Safety Code § 11362.1 is plain.  Deputy Creager’s reliance on marijuana 

odor, either alone or in combination, was objectively unreasonable because 

the known facts did not give rise to a “colorable argument” that state law 

was being violated.  Leon is also inapplicable because Deputy Creager did 

not conduct extensive investigation, and did not consult with supervisors 

before searching the vehicle.  Leon, 468 U.S. at 901-02.  

Herring is distinguishable for the reasons argued above, and the 

government’s reliance on the “heavy social cost” of allowing Mr. Martinez 

to “go free” should be rejected.  AB 50.  “[T]he forefathers, after consulting 

the lessons of history, designed our Constitution to place obstacles in the 

way of a too permeating police surveillance, which they seemed to think 
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was a greater danger to a free people than the escape of some criminals 

from punishment.”  United States v. Di Re, 332 U.S. 581, 594 (1948).   

VII. The Court Must Vacate Mr. Martinez’s Convictions Under Rehaif  

A. Mr. Martinez’s Rehaif Claim is Not Waived 

The government argues that Mr. Martinez “waived his right to 

challenge the sufficiency of the evidence” under Rehaif v. United States, 

__U.S.__, 139 S.Ct. 2191 (2019).  AB 57.  In support, the government relies 

on his bench-trial stipulation that, “at the time” he possessed the firearms, 

“it was not lawful” under 18 U.S.C. § 922(g)(9) for him “to possess any 

firearms.” AB 56 (quoting ER 132).  The Second Circuit rejected similar 

arguments in the context of a plea in United States v. Balde, 943 F.3d 73, 94 

(2nd Cir. 2019) (defendant had no “notice that his knowledge of his status 

was an element of the offense”). 

The parties’ stipulation says nothing about Mr. Martinez’s knowledge 

that he had a prior conviction for a “misdemeanor crime of domestic 

violence,” under 18 U.S.C. § 921(a)(33) and § 922(g)(9), at the time of 

possession.  ER 131-32; AOB 60; Rehaif, 139 S. Ct. at 2200; Balde, 943 F.3d at 

94.  

United States v. Benamor did not find the defendant’s unpreserved Rehaif 

error waived.  Benamor, 937 F.3d 1182, 1188-89 (9th Cir. 2019).   The 

defendant’s stipulation established “Defendant’s status as a felon,” but the 
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Court went on to consider whether the Rehaif error was plain.  Id. at 1188-

89.  This Court should do the same. 

B. Under Staples, the Government Must Prove Knowledge of a 

“Misdemeanor Crime of Domestic Violence” Under 18 U.S.C. § 

921(a)(33)   

Rehaif requires the government to “prove that the defendant knew, 

when he possessed the firearm, the facts that placed him into one of the 

status categories listed in § 922(g)—for example, that the defendant had 

received a conviction ‘in any court’ for a ‘misdemeanor crime of domestic 

violence.’ 18 U.S.C. § 922(g)(9).”  AB 55.  As the government’s use of 

quotation marks reflects, “misdemeanor crime of domestic violence” is a 

term of art under § 922(g)(9), and is specifically defined in 18 U.S.C. § 

921(a)(33).  AOB 60; Appendix A (text of 18 U.S.C. § 921(a)(33)).   

Applying Staples, the government is required to prove Mr. Martinez’s 

knowledge “of the characteristics of his [conviction] that made it a 

[‘misdemeanor crime of domestic violence’] under [18 U.S.C. §§ 921(a)(33) 

and 922(g)].”  See Staples v. United States, 511 U.S. 600, 604 (1994); 18 U.S.C. 

§ 921(a)(33)(A)-(B) (providing multi-part definition of “misdemeanor crime 

of domestic violence” for purposes of § 922(g)).  Rehaif’s analysis supports 

this application of Staples to § 922(g)(9).  Rehaif, 139 S.Ct. at 2198.  
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C. The Error Affected Mr. Martinez’s Substantial Rights, and Seriously 

Affected the Fairness, Integrity, or Public Reputation of the 

Proceedings 

The parties agree that omitting the knowledge-of-status element was 

both plain and an error.  AB 57.  The remaining prongs are whether the 

error affected Mr. Martinez’s substantial rights, and seriously affected the 

fairness, integrity or public reputation of the judicial proceedings.  United 

States v. Olano, 507 U.S. 725, 734, 736 (1993). 

As this Court has held, “’[w]hen a conviction is predicated on 

insufficient evidence, the last two prongs of the [plain-error] test will 

necessarily be satisfied.’”  United States v. Flyer, 633 F.3d 911, 917 (9th Cir. 

2011) (quoting United States v. Cruz, 554 F.3d 840, 844 (9th Cir. 2009)).  The 

government does not address Flyer. 

1. The Jackson v. Virginia standard set forth in Flyer limits this 

Court’s review to the evidence presented at trial 

The government claims that Mr. Martinez must show “’a reasonable 

probability’” of a different outcome.  AB 58.  Quoting United States v. 

Tydingco, 909 F.3d 297, 305 (9th Cir. 2018), the government contends that 

“[t]his determination turns on “’the strength of the evidence against’” Mr. 

Martinez, and “’whether [he] contested the omitted element and raised 

evidence sufficient to support a contrary finding.’”  AB 58.  To the contrary, 

because prior authority foreclosed the claim he now makes, he had no 
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obligation to “contest the omitted element” or “raise evidence sufficient to 

support a contrary finding.”   

Moreover, this argument ignores the relevant portion of Tydingco, in 

which the Court applied the Jackson v. Virginia, 443 U.S. 307 (1979), 

standard to the sufficiency of the evidence at trial.  Tydingco, 909 F.3d at 301 

n.1.  In the portion of Tydingco cited by the government, the Court analyzed 

instructional error.  Id. at 304-05.   

Flyer limits this Court’s review to evidence in the trial record.  Flyer, 633 

F.3d at 917.  Benamor expressly cited Flyer as the foundation for its plain 

error analysis.  Benamor, 937 F.3d at 1188.  If, as the government claims, 

Benamor relied on facts from the PSR, it would have exceeded the 

limitations imposed by Flyer and Jackson v. Virginia.  See Flyer, 633 F.3d at 

917. 

Additionally, unlike Benamor, Mr. Martinez has not been convicted of 

any felony, or any offense similar to felon-in-possession of a firearm.   

2. The government cannot meet its burden 

To meet its burden, the government relies on the parties’ stipulation 

and factual allegations drawn from the PSR.  AB 60-61.  These arguments 

fail for the reasons discussed above.   

The government relies on the PSR allegations to argue that Mr. 

Martinez “would [not] have forgotten” his 2012 misdemeanor conviction. 

AB 60-61.  The pertinent question is whether Mr. Martinez knew that he 
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had been convicted of a “misdemeanor crime of domestic violence” under 

federal law.  

CONCLUSION 

 The Court should reverse and remand with instructions to suppress 

all evidence arising from two unlawful searches, and should reverse on 

both counts for insufficient evidence under Rehaif. 

December 19, 2019 Respectfully submitted, 

STEVEN G. KALAR 

Federal Public Defender 

        s/Varell L. Fuller  

VARELL L. FULLER 

Assistant Federal Public Defender 

      s/Lara S. Vinnard 

LARA S. VINNARD 

Assistant Federal Public Defender 
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STATEMENT OF RELATED CASES 

In addition to the cases cited in Mr. Martinez’s opening brief and the 

government’s answering brief, undersigned counsel is aware of the 

following cases presenting an issue related to those raised in this brief: 

United States v. Maffei, No. 19-10389 (marijuana) 

United States v. Johnson, No. 17-10252 (Rehaif) 

Respectfully submitted, 

STEVEN G. KALAR 

Federal Public Defender 

December 19, 2019 s/Varell L. Fuller 

VARELL L. FULLER  

Assistant Federal Public Defender 
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APPENDIX 

Statutory Excerpt:   18 U.S.C. § 921(a)(33) 

§ 921. Definitions

(a) As used in this chapter--

. . .

(33)(A) Except as provided in subparagraph (C),2 the term “misdemeanor 
crime of domestic violence” means an offense that-- 

(i)     is a misdemeanor under Federal, State, or Tribal3 law; and

(ii) has, as an element, the use or attempted use of physical force, or 
the threatened use of a deadly weapon, committed by a current or 
former spouse, parent, or guardian of the victim, by a person with 
whom the victim shares a child in common, by a person who is 
cohabiting with or has cohabited with the victim as a spouse, parent, or 
guardian, or by a person similarly situated to a spouse, parent, or 
guardian of the victim. 

(B)(i) A person shall not be considered to have been convicted of such an 
offense for purposes of this chapter, unless-- 

(I) the person was represented by counsel in the case, or knowingly
and intelligently waived the right to counsel in the case; and

(II) in the case of a prosecution for an offense described in this
paragraph for which a person was entitled to a jury trial in the
jurisdiction in which the case was tried, either

(aa) the case was tried by a jury, or 

(bb) the person knowingly and intelligently waived the right to 
have the case tried by a jury, by guilty plea or otherwise. 

2 So in original. No subparagraph (C) was enacted in subsec. (a)(33). 

3 So in original. Probably should not be capitalized.
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(ii) A person shall not be considered to have been convicted of such an 
offense for purposes of this chapter if the conviction has been expunged or 
set aside, or is an offense for which the person has been pardoned or has 
had civil rights restored (if the law of the applicable jurisdiction provides 
for the loss of civil rights under such an offense) unless the pardon, 
expungement, or restoration of civil rights expressly provides that the 
person may not ship, transport, possess, or receive firearms. 
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